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Justice and the Supreme Sacrifice 


LAWYERS AS WELL AS OTHERS have swollen the wartime and postwar population 
of the nation’s capital city, and no slight responsibility has rested upon the 
Committee on Admissions and Grievances of the Bar Association of the District 
of Columbia, whose duty it is to investigate and report on attorneys from other 
states who apply for permission to practice law in Washington. 

Along with the rest of the grist in the committee’s mill a few weeks ago was 
an application from a certain Mississippi lawyer, as to which the committee in 
due course submitted an adverse report. Upon being denied admission, doubtless 
for good and sufficient reasons, the applicant demanded a refund of the fee 
that he had paid in with his application. Since the investigation had been made 
and the money spent, this of course could not be done. This infuriated him, 
apparently more than the rejection of his application, and on Friday, May 16, 
he made a second trip to the committee’s offices in the Municipal Court Build- 
ing to repeat his demand. Present were George W. Dalzell, executive secretary 
of the committee, and Ray Devendorf, 65-year-old clerk in charge. When told 
again that he could not have the money, the lawyer drew a gun and began to 
shoot. By the time he was captured a few minutes later, after a wild chase 
out of the building and down the street, two men had been killed, and two 
more wounded. Dalzell was one of the wounded, and Ray Devendorf was dead. 

The reverence with which President. Lincoln wrote his immortal letter to 
Mrs. Bixby is but the natural tribute of all mankind to those of their fellow- 
men who have given their lives in line of duty and for the sake of a principle. 
In the case of Mrs. Bixby’s sons and in the case of thousands of young Americans 
of this generation, it was for freedom. Many others throughout history have 
died for their religious faith. Justice does not often ask so much of her 
servants, and yet we know of one other recent instance. About four years ago 
Judge Lewis V. Trueman of Ogden, Utah, was slain in court by the bullet of 
a man angered over an alimony award. 

Let every lawyer who has been honored by a bar association committee ap- 
pointment look upon it with new respect and a higher sense of duty, and thus 
pay tribute to these who have laid so costly a sacrifice upon the altar, not of 
freedom, but of justice. 
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The Lawyer in Foreign Policy 


CARL B. RIx 


The president of the American Bar Association invites English-speaking law- 
yers to join in an aggressive crusade to extend the influence of the common law, 
and the great freedoms and privileges that flow from it, around the world. This 
address, which presages current developments in American foreign policy, has 
been given before bar audiences in Nebraska and elsewhere in recent months. 
Introductory paragraphs of local reference are here omitted. 


A LITTLE WHILE AGO I saw a report prepared 


under the direction of the International Law 


Division of the Carnegie Endowment. The 
purpose of it was to give a blueprint, an imple- 
mentation of the group plan for the control 
of the atomic bomb. It was staggering in its 
import—the degree of inspection to which we 
would be subjected in our daily lives, the de- 
gree to which every factory working in any 
field which could be used in atomic energy 
would be subjected to inspection, not only by 
men of our own country, but by the men of 
every other country. It would give us a pic- 
ture which I think none of us would forget 
and in which all of us have to live. 

The field of international law is something 
that is foreign to our lives, and yet we are 
living it now every day of our lives. We are 
confronted now at the end of this war, as in 
every war, with the aftermath, the dregs of 
war. It hasn’t left much of an impression on 
us, except perhaps in indirect ways in the re- 
construction days. We haven’t stood the de- 
struction, the desolation that is sweeping, or 
has swept, over the world. Fortunately, we 
escaped that, but we are in those dregs of war 
and we cannot escape them. 

In the past months we have been living 
_ through the reconstruction days, impatient of 
results—impatient because we cannot rebuild 
immediately the structures which have been 
destroyed. 

Recently some of us had the experience of 
sitting with men from other countries, men 
coming from Holland and Belgium, Norway, 
Sweden and Germany who spoke of their dif- 
ficulties in rebuilding the legal structures un- 
der which they had lived for so many years. 
We were given an indescribable picture of 
what it meant to their civilizations and to 


their legal systems to have their courts utterly 
destroyed, and then to try to rebuild them. 
We sat and listened to a Czechoslovakian who 
had been interned in prison for three or four 
years. When he got out, he was made the 
judge and prosecutor of the men who had im- 
prisoned him. I shall never forget the look 
on that man’s face as he spoke to us. 


A CONFLICT OF IDEOLOGIES 


Now we are confronted, in your life and in 
mine, with a conflict of ideologies which we 
cannot escape. We do not look for immediate 
renewal of the conflicts of war. I think it is 
conceded that no nation wants war or can 
make war, but we have a war of ideologies be- 
fore us right now and we shall have it for a 
number of years to come. It is the question of 
whether a totalitarian regime shall make its 
impress upon the world or whether our system 
under which we have thrived shall be retained 
in this country and shall make its way around 
the world. 

The foreign ideology, according to its spokes- 
man, is convinced that it cannot live half free 
and half slave, that it must impress its ideology 
around the world. If that contention is cor- 
rect, then you can see, gentlemen, that our task 
is to see that our ideology goes around the 
world for our protection. 

In that conflict we are confronted by a dis- 
tinct cleavage of thought. On the one hand 
there is the utter destruction of freedom of 
thought, and the demand on the part of a few 
out of two hundred million people that the 
people shall live and think and act only accord- 
ing to one way, with the group controlling the 
country. There can be no deviation of any 
kind. 

Recently a report was compiled at the direc- 
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tion of Congress by a committee of the Library 
of Congress composed of eminent scholars, the 
subject being the present situation in Soviet 
Russia. Any delusions under which we have 
been living that there have been any changes 
of importance in liberty of thought, conscience, 
or action in Russia are utterly destroyed by 
that Congressional report. Any one of you may 
get it from the government printer. It is an 
official document of our government. 

Now, what would you have us do? What 
would you have us do in the American Bar 


Association in this country? Would you have 


us be passive or belligerent in a fight of that 
kind? What would you want us to do to 
preserve our system throughout the world? 

Consider with me, if you will, the position 
of the English speaking people at the end of 
the war. 

English for all practical purposes of travel, 
trade and diplomacy is rapidly becoming the 
international language. On the streets of Co- 
lombia children of high school age walked be- 
hind us chatting gayly in English. Many of 
your best guides in Latin American countries 
are school children. 

Practically all of the planes of the world 
are owned and operated by English speaking 
men. 

Nearly all of the shipping of the world is 
owned and operated by English speaking men 
all over the world. International law was de- 
veloped by the trade in ships. 

By reason of the terrible destruction by 
bombs and war in Europe and Japan, a great 
percentage of all production and productive 
capacity is in the English speaking people. 
The question is not one of lack of demand but 
capacity to meet the demands of the world for 
years to come. The problem of allocation, in 
spite of war-produced capacity of this country, 
is imminent. 

Everywhere in the world the impact of our 
forces has been felt, our goods have become 
bywords, people have learned to want our 
things and attain our standards. 

All of this brings a tremendous responsibil- 
ity. We must hope that it brings a deep sense 
of humility, or envy and ill feeling will result. 


THE FREEDOMS OF THE COMMON LAW 


It is not fancy that the common law system 
of government has always produced certain 
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freedoms for the people who live under it, and 
that the civil law system has always been rec- 
ognized as a tighter form of government, not 
only totalitarian but not democratic as we 
know it. Scholars are convinced that now we 
are beginning to realize that there are certain 
freedoms which have always followed the com- 
mon law—the personal freedoms that you and I 
are pleased to call “civil rights,” the supremacy 
of law and the judicial system, a free and inde- 
pendent judiciary. Those, I think we agree, 
are the great freedoms that follow the common 
law. 

Lord Wright of Durley spoke at the Harvard 
Tercentenary a number of years ago, under 
the leadership of Dean Pound, on the subject, 
“The Future of the Common Law.” Many of 
us thought it was futile then to talk about the 
future of the common law. Those men did not 
realize, as we did not realize, that the subject 
would soon be uppermost in our minds. I re- 
member sitting in that conference and won- 
dering why Dean Pound propounded a subject 
like that when every tendency was the other 
way, against the common law. As I look back 
on it now, as one who was privileged to sit 
and listen to those speeches, and as I have 
since gone back to the printed volume on “The 
Future of the Common Law,” I realize per- 
haps as I never did before what Dean Pound 
had in his mind—that you could not destroy 
the inalienable and inestimable privileges which 
have always flowed to those who live under 
it. Lord Wright spoke of them as “the great 
privileges which have always flowed from the 
common law.” 

The common law has been carried around 
this world by English speaking men. It may 
surprise you to know that the division of legal 
systems was about equal between the common 
law and those under the civil law. Take, for 
instance, the countries in which we are now 
interested and in whose future we have a tre- 
mendous stake—the tremendous number of peo- 
ple now in a state of flux in India, China, Japan 
and the Philippines, to say nothing of the coun- 
tries of Europe. If we can hold India and 
China with the democratic nations, 1,400,000- 
000 people will be arrayed against 400,000,000 
people living under the aegis of Russia. If, 
however, those countries slip away from us 
and adopt totalitarian systems of government, 
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1,400,000,000 people will be arrayed against 
400,000,000 people living under democratic sys- 
tems of government. I will put it to you as to 
which will survive. 


What work is going on just at this time to 
carry the common Jaw system across the world? 
In India the criminal code and the commercial 
code are founded on the common law. The 
proposed constitution for India contains sub- 
stantially our Bill of Rights. In China a con- 
stitution was to have been submitted to the 
assembly of the Chinese just recently and you 
have seen in your current newspapers of the 
postponement of it. 


NEW FREEDOMS IN CHINA AND JAPAN 


In that draft of the constitution of China 
there are certain provisions which affect us 
tremendously and I want to read to you a por- 
tion of a letter that I got from Dean Pound. 
Perhaps you know that he was asked during 
this past summer by the Chinese government 
to come to China to aid in the construction of 
a system of courts. He got back about a month 
ago. In reply to my request as to what he 
had found—and I was asking particularly about 
the spread of the common law—he sent me 
this letter: 


“I quite agree that our common law doctrine 
of the supremacy of law and our insistence 
upon the securing of individual rights against 
any form of official absolutism is a gospel 
which we can properly carry to other lands. 
Indeed, the draft of the constitution of China 
takes very good care of these matters. 

“The Bill of Rights provides carefully for 
liability to injured persons on the part of 
officials who exceed or abuse their powers and 
secures to individuals aggrieved by unconsti- 
tutional legislation a right of petition to a 
supervisory department of the government 
which then submits the matter to the highest 
judicial body for determination of the question 
of constitutionality. There is also a provision 
in the Bill of Rights securing a general right 
of petition which seems clearly to include a 
right to petition directly to the highest judicial 
body in case the supervisory body fails to sub- 
mit the matter. On the whole, the independ- 
ence of the judiciary seems to be well secured.” 


If that can be carried out in China, I think 


you will agree that the future of China, if the 
government is maintained, will be fairly se- 
cure for us. 

You have seen the constitution of Japan 
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which has been worked up under the direction 
of General MacArthur and his aides working 
with the leaders of the advanced thought in 
Japan. 

Let me read to you from his report of a 
short time ago at the completion of his first 
year in Japan. I want to take the time to 
read it to you: 


“Over all things and all men in this sphere 
of the universe hangs the dread uncertainty 
arising from impinging ideologies which now 
stir mankind. For our homeland there is no 
question and for the homeland of others free 
as we are to shape their own political order, 
there is no question. But which concept will 
prevail over those lands now being redesigned 
in the aftermath of war? This is the great 
issue which confronts our task in the problem 
of Japan, a problem which profoundly effects 
the destiny of all men and the future course of 
all civilization.” 

If I need any justification for what I am 
saying today, it lies in the words of our great 
general. He then discusses the impact of the 
American occupation on the people of Japan, 
the tremendous change that occurred there, 
from a feudal system and a warlike spirit to 
one of defeat. He speaks of the shock of total 
defeat. Then he says: 


“Into this vacuum flowed the democratic 
way of life. The American combat soldier 
came with his fine sense of self-respect, self- 
confidence and self-control. They saw and felt 
his spiritual quality, a spiritual quality which 
truly reflects the highest training of the Amer- 
ican home. The faultiness of their former 
teaching, the failure of their former leader- 
ship and the tragedy of their past faith were 
infallibly demonstrated in actuality and reality. 
A spiritual revolution ensued which almost 
overnight tore asunder a theory and practice 
of life built upon two thousand years of his- 
tory, tradition and legend.” 


He goes on to say: 


“If we would in the furtherance of this task 
guide the Japanese people the more firmly to 
reshape their lives and institutions in con- 
formity with the precepts and standards best 
calculated to raise the well-being of the indi- 
vidual and to foster and preserve a peaceful 
society, we must adhere unswervingly to the 
course now charted, destroying here what yet 
should be destroyed, preserving here what 
should be preserved and erecting here what 
should be erected. This will require all the 
patience, all the determination and all the 
statesmanship of the democratic people. The 


goal is great, for the strategic position of these 
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Japanese islanders renders them either a pow- 
erful bulwark for peace or a dangerous spring- 
board for war.” 

Gentlemen, as I said before, language like 
that from a man on the ground who sees what 
is going on is justification for my speaking to 
American lawyers around this country to im- 
press upon you that you, too, have an obligation 
and a part in sustaining these men. 


THE PUBLIC OPINION OF THE WORLD 


As I see the foreign policy of this country 
developing now and expressed by Secretary 
Byrnes and Senators Vanderberg and Connally 
for all of us in this country, it takes in two 
aspects. You heard Secretary Byrnes’ famous 
statement that “no iron curtain can resist the 
penetration of the thoughts of free men.” You 
and I do not know whether it is our thoughts 
or the thoughts of other people that will pene- 
trate that curtain. Certainly, if 5,000,000 peo- 
ple in Russia are governing 200,000,000 people, 
’ there must be a goodly proportion who would 
listen if they could and who will find the means 
to listen. 

One thing is sure, we must support these 
men in their endeavor to pierce this iron cur- 
tain. You heard Secretary Byrnes say also 
that no government can withstand the public 
opinion of the world. The public opinion of 
the world, I believe, is being concentrated 
against this ideology which is based upon 
slavery of the individual. 

The second part of the foreign policy of this 
country, as I see it, is the maintenance in the 
world of our form and ideas of democratic gov- 
ernment and institutions, the spread of the 
freedoms of the common law, as I have de- 
scribed them herein. We must give constant 
sympathetic effort and support to those prin- 
ciples wherever people are trying to live in 
freedom. That policy may be difficult for our 
government as it may lead to charges of inter- 
ference with internal affairs of nations. But 
that does not preclude lawyers who live in free- 
dom from co-operating with and helping law- 
yers in struggling countries to achieve their 
ends for their people. That is our right and 
our great privilege. In spite of defects, we 
believe that our system gives more men more 
freedom and higher standards of living. We 
can point to our record, a practical demonstra- 
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tion of improvement of physical and mental 
conditions of man—not perfect by any man- 
ner of means, halting and uncertain at times, 
but constantly and surely upward. Our chal- 
lenging ideology is one which has been tried 
on a small scale in many places, always with 
failure. Now we are told with loud assurance 
and acclaim that it is the best for men. We do 
not believe in such omniscience. We and the 
world can rightfully ask for proof in practice. 

This is strong, sound foreign policy backed 
by our people regardless of party, not aggres- 
sion, not infiltration by devious and secret 
methods. It is open for the world to take it 
if it wills. We are anxious to help any nation 
in its endeavor because we believe it is best 
and because we want to retain our freedoms 
and manner of life. 


THE LAWYER’S PART 


What can your great institution, the Ameri- 
can Bar Association, and what can you do in 
furtherance of this work? It is indefinite. I 
know we must do our best. The American Bar 
Association through its committees and its sec- 
tions is doing everything possible to support 
the United Nations, because the United Na- 
tions is now the law of this land and it has the 
unanimous support of both the great parties of 
this country. In our work during the coming 
year and the years to come, we will be devoting 
a great deal of time to the work of the United 
Nations. 

In the charter of the United Nations is a 
provision that it shall undertake the improve- 
ment and codification of international law. In- 
ternational law is never a written law. It is 
made up of the customs and habits of peoples 
and of nations. A great deal of law has been 
developed in the last years which has not been 
codified or systematized or put together for 
the benefit of those who have to administer 
the law. Your Association is now taking steps 
to bring to the lawyers of the country the con- 
sideration of this subject, just as we did a year 
or two ago for the consideration of the prob- 
lems involved in the creation of a world court. 
In cooperation with the Canadian Bar Asso- 
ciation, this work is now under way and you 
will hear a great deal more about it as we 
go along. It will be directed, as our work in 
the world court was directed, by Judge Hudson, 
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and we believe that in cooperation with the 
legal officers of the United Nations we can 
make a contribution to the peace and safety of 
the world. 

I know that you will want to know about 
this. We shall try to keep you advised as the 
plans mature. Where they will spread from 
here, we do not yet know. It may be England. 
We know it will be Latin America. We will 
carry it wherever we can. It will take our 
brains and our substance to do a job like 
that, but it is one of the prime things we are 
undertaking this year. 

You have heard much of “aggression.” You 
have heard little of the definition of “aggres- 
sion.” You know, of course, under the Act 
of Chapultepec aggression was abolished in the 
Western Hemisphere. You heard no more 
about aggression, physical aggression, of any 
kind from any state of South America, Argen- 
tina or any other state, after the Act of Chapul- 
tepec was written into the history of the West- 
ern Hemisphere. Under that Act it was agreed 
that any aggressor would bring down upon it- 
self the immediate action of all the other coun- 
tries of the Western Hemisphere. That Act 
expires with the end of the war, and it will 
have to be succeeded by a treaty. 


Recently at St. Louis Senator Donnell ap- — 


peared on the platform with me and I directed 
his attention to the fact that as a Senator 
of the United States he undoubtedly would be 
called upon soon to do his bit and to add his 
vote to the perpetuation of the Act of Chapul- 
tepec. If you men haven’t studied it, for your 
own safety I would advise that you do it and 
when the time comes, I know that you will use 
your influence as you did for the World Court 
in the renewal of that Act to demonstrate to 
-the world that aggression can be abolished, for 
aggression is the start of war. 

You and I are living always in this realm of 
international law, in a constantly developing 
law and we hardly realize it. Every time you 
take to the air, new problems arise in the laws 
of the air. Several years ago you read of the 
effort at a conference in Chicago to determine 
four great principles of laws of the air, one of 
which is freedom of passage. Just a short time 
ago you were greatly concerned over the action 
of Yugoslavia ia shooting down our planes. 
You heard little discussion as to whether or not 
there was any legal right to shoot down those 
planes, but there were great legal questions 
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involved in the right of passage of airplanes 
over territory of other nations. 

Right now, in many offices of this country 
law suits are appearing, arising from air traffic. 
Many of them are in cities on the coast and in- 
volve international questions such as in the past 
have easily led to war. 

Through our Aeronautical Committee we are 
going to begin an educational program on the 
laws of the air to educate the lawyers of the 
country on that great coming phase of inter- 
national law. 

I hope that in this picture of your great or- 
ganization at work I have given you a realiza- 
tion of the spread of the work of the American 
Bar Association. A few years ago we used to 
deal only with legal justice. In a recent book 
written by a Swiss on the subject of Justice, 
the field of legal justice as we know it takes 
only one-third of the pages of the book; the 
balance is made up of international justice and 
social justice. You can realize the impact of 
those salient things upon an association like 
ours when suddenly we are called upon to deal 
with those three fields of justice, the extent of 
which none of us can even conjecture or 
imagine. 

THE HOME FRONT 

Now, will you let me bring this right back 
home to your community and mine? If we are 
going to ask other people to adopt our demo- 
cratic system of government, we must make it 
work here in every locality, in every city and 
in every state. It isn’t enough for us to work 
purely in the realm of justice as we know it. 
The walls of every structure, of every govern- 
ment, are interdependent—the justice, the ex- 
ecutive or administrative and the legislative. 
If any one of the three goes down, all of them 
go down. You and I no longer can confine our 
attention to, and complacently work in, only the 
field of government in the courts. We had bet- 
ter get down into our wards in our cities, into 
our counties in our states, to administer good 
government all through the whole structure. 

Your association, led by the remarkable work 
of Dean Vanderbilt at New York University, 
will cooperate in a movement to bring home to 
the lawyers of this country and particularly to 
the young lawyers of this country, a sense of 
greater participation in government in all its 
phases. 

Gentlemen, I do not think I am drawing an 
impossible picture for you. I think I am draw- 
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ing an invigorating and inspiring picture in 
which all of us may join for the good of our 
country, and not only for the good of our coun- 
try, but for the good of the world, because the 
United States must lead the world out of its 
present position. The responsibility is ours 
and we must bring it home to each one of our 
lawyers and through us to our friends and 
neighbors. 
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At the start of the war at a graduating class 
of officers, a young friend of mine was acting 
as the toastmaster. At the end of the meeting 
he quoted these words from Housman to his 
cheering comrades: 


“The troubles of our proud and angry dust 
Are from eternity, and shall not fail; 

Bear them we can, and if we can, we must. 
Shoulder the sky, my lad, and drink your ale.” 


@¢ 


Selection of Federal Jurors 


JOHN C. KNOX 


“In my opinion,” says Judge Knox, senior judge of the United States District 
Court for the Southern District of New York, “an intelligent and upright jury 
is quite as important as the judge who presides at the trial. Should not the 
jurors then, as well as the judge, be competently and discriminatingly selected?” 
The Judicial Conference Committee on Selection of Jurors, of which he is chair- 
man, has made a notable study of that subject, and its important proposals here 


described are now pending in Congress. 


WITHIN My LiprarRy in New York is an 
ancient volume entitled “Tryals per Pais, or 
The Law of England Concerning Juries.” It 
was written by George Duncombe of the Inner 
Temple, and was published in 1695. Early in 
his discussion, Mr. Duncombe said: 


“Tis true, tryals by Juries before Henry 
2nd were not so frequent. ... Tryals by hot 
Iron, hot Water, Duels and other superstitious 
ways were then in use, but Tryals by Juries 
were here in the Saxon time, and were found 
here, and not brought in by William the Con- 
queror from Normandy. ... Their general use 
speaks them a public good. To be Tryed by 
one’s peers is the greatest privilege a Subject 
can wish for; and so excellent is the constitu- 
tion of the Government of this Kingdom that 
no subject shall be Tryed but by his peers. 
The Lords by theirs, the Commons by theirs, 
which is the fortress and Bulwark of their 
Lives, Liberties and Estates, and if the good of 
the Subject be the good of the King, as most 
certainly it is, then those are Enemies to the 
good of the King and State who attempt to 
alter or invade this Fundamental Principle. 


But, curiously enough, “Duncombe’s good 
opinion of the English jury system seems not 
to be fully shared by present-day practitioners 
of British jurisprudence. Indeed, Professor 
R. M. Jackson, lecturer in law in the University 
of Cambridge, in his book entitled The Machin- 


ery of Justice in England (1940) says: 

“Modern writers are singularly chary of com- 
mitting themselves to any opinion about juries. 
The eulogies of Blackstone are definitely un- 
fashionable. The current opinion is perhaps 
on these lines: Jury trial in civil cases is 
sometimes satisfactory and sometimes most un- 
satisfactory, and hence the restriction of jury 
trials has been a wise development; however, 
there is much to be said for jury trial in crim- 
inal cases, and (in part at least) in cases where 
the liberty of the subject is concerned.” 


DECLINE OF JURY TRIAL IN ENGLAND 


Prior to the enactment of the English Ju- 
dicature Acts of 1873-5, the traditional com- 
mon law mode of trial in the Mother Country 
was by judge and jury, whereas the Chancery 
Court, of course, made no use of juries. The 
Judicature Acts, however, brought about more 
or less fusion in the administration of law and 
equity procedure, and this, it may be said, led 
to the application of chancery ideas in the trial 
of all civil suits. Within a few years after 
enactment of this legislation, the use of juries 
in civil cases at common law drastically de- 
clined. From 1885 to 1917, roughly one-half 
of all cases heard in the King’s Bench Division 
were tried before a judge alone. 

The shortage of man power during 1917 led 
to restrictive measures, so that at the end of 
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the first world war and during the immediate 
post-war years jury trials fell to a low ebb. 
A small measure of recovery then took place. 
This came about through repeal of the re- 
strictive measures, in 1925. Nonetheless, soon 
thereafter the popularity of jury trial again 
declined. Restrictions introduced by the Ad- 
ministration of Justice Act of 1933 hastened 
this decline. The result was that in 1940 jury 
trials were had in less than ten per cent of 
the common law cases. In defended divorce 
cases and in contested probate cases either 
party may apply for a jury, but this occurs in 
only about five per cent of the cases. 

But, whatever may be the basic causes for 
the decline of jury trials in England, it is 
certain that, in this country, these causes are 
not to be found. This is evidenced by the views 
expressed by the Section of Judicial Adminis- 
tration of the American Bar Association at its 
meeting in Cleveland in July of 1938. Its com- 
mittee on trials by jury there declared that— 

“jury service today is the chief remaining 
governmental function in which lay citizens 
take a direct and active part, and trial by jury 
is the best means within our knowledge of keep- 
ing the administration of justice in tune with 
the community.” 

To this statement I give hearty accord. In 
my judgment, the jury system is an institu- 
tion that should under no circumstances be im- 
paired or frittered away. On the contrary, we 
should affirmatively endeavor to maintain its 
integrity and improve its operation. If this 
is to be accomplished, our law courts need and 
must have the competent assistance of jurors 
who believe in America; who are honest and 
upright, and who bring to their task the intel- 
ligence, sound judgment and courage that will 
enable them rightly to decide questions of 
fact, and to do so without fear or favor. 


PROBLEMS OF JURY COMMISSIONERS 


The public generally, and the bar in par- 
ticular, properly expect that somehow, and from 
some source, the courts will find jurors who are 
equipped to perform their duties fully and com- 
pletely. But where, I inquire, are high intel- 
ligence, wise discretion and broad experience 
to be found when thousands of well-equipped 
men flee jury service as though it were the 
wrath of God? 

The selection of persons to man our jury 
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boxes, even in ordinary times, is a difficult 
task. Under conditions that lately prevailed, 
and which to a considerable extent continue 
to prevail, the job is doubly hard. To the 
end that you may appreciate some of the diffi- 
culties that daily confront the jury commis- 
sioners in the Southern District of New York, 
I wish to mention some of the obstacles with 
which they have to deal. From that district 
alone— 

1. Thousands upon thousands of potential 
jurors are still in the armed forces of the 
nation; 

2. Thousands upon thousands more—if they 
are not on strike—are engaged in work of an 
essential nature; 

3. Stores and business houses are under- 
manned, and their proprietors with might and 
main plead that their employees be relieved 
from jury service; 

4. Thousands upon thousands of persons 
who would make good jurors and who ought 
to be required to serve are wholly exempt from 
service; and, finally, 

5. When jurors’ compensation is limited to 
four dollars a day, and when their periods 
of service are often protracted, thousands upon 
thousands of persons simply cannot afford to 
serve. To force them to do so would be noth- 
ing less than the imposition upon them of ex- 
treme hardship. 

With respect to the item last mentioned, it 
is easy to say that jury duty should be regarded 
as a patriotic service, and that all public- 
spirited men should willingly sacrifice pecuni- 
ary rewards in the performance of an obliga- 
tion of citizenship. With that statement I 
am in full accord, but it does not solve the 
difficulty that confronts metropolitan courts. 
Adequate provision for one’s family is the 
first consideration of most men. If, with this 
thought predominant in the minds of potential 
jurors, the performance of that service means 
the default of an insurance premium, the sac- 
rifice of a suit of clothes, or the loss of one’s 
job, the service to be rendered by a juror who 
faces any one of these possibilities is something 
that is not to be desired. In other words, per- 
sons who have a grievance against the govern- 
ment, or who are dissatisfied with the condi- 
tions that expose them to self-denial, are not 
likely to have the spiritual contentment and 
mental detachment that are essenial and requi- 
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site to competent jury service. Jury duty fre- 
quently involves sacrifice; sometimes it means 
the loss of a job that a man has held for years. 
That this result occasionally comes about is 
well within my personal knowledge. 


THE JUDICIAL CONFERENCE COMMITTEE 


Confronted with reports of situations such 
as I have outlined, the Judicial Conference 
that was held in Washington in September of 
1941 decided that-a.survey of the operation of 
the jury systems in the federal] trial courts 
should be undertaken. To that end, the Chief 
Justice appointed a committee of five district 
judges. The men so chosen were Judge Neblett 
of New Mexico, Judge Lindley of Illinois, Judge 
Watkins of West Virginia, Judge Proctor of 
the District of Columbia, and myself. I chanced 
to be designated as chairman of the commit- 
tee. You are not interested, I assume, in the 
methods pursued in acquiring the information 
that was sought. Accordingly I shall not bore 
you with procedural details. You may, never- 
theless, be willing to hear some of the matters 
that came to our attention, and to listen to 
what we have recommended. First, let me 
speak of exemptions. 


EXEMPTIONS 


As you know, the qualifications of jurors 
who serve in a United States District Court 
are regulated by the statutes of the state within 
which the particular federal court sits. Many 
of these statutes are antiquated, and as vari- 
able as a weather vane upon a blustery day in 
March. For instance, accountants and actu- 
aries are relieved from jury service in Alabama 
and Florida; chiropodists in California, Mis- 
souri and Rhode Island; Christian Scientists 
in California and Oregon; funeral directors in 
New Mexico and North Carolina; professional 
gamblers in Colorado and Mississippi; linotype 
operators in North Carolina; millers in Florida, 
Georgia, Minnesota and a half-dozen other 
states; pharmacists or druggists, or both, in 
thirty-six states; persons residing more than 
sixty miles from the place of holding court, and 
who pay twenty-five dollars, in Nevada; any 
number of railroad employees in various states; 
osteopaths in Iowa, Mississippi and a number 
of other jurisdicitions; veterinarians in six 
states; and Seventh Day Adventists in Colorado 
and Kansas. 
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I have just begun to call the roll of those 
who in one or more states need never serve 
upon a jury. Others who may claim exemp- 
tions include doctors, lawyers, commercial trav- 
elers, express agents, ministers, optometrists, 
printers, teachers, professors, telephone and 
telegraph officials and operatives, newspaper 
employees, members of the national guard, fire- 
men, policemen, city, state and county officials, 
and in some states where women are qualified 
as jurors they need not deo sv if such is their 
desire. 

Add to these exempt persons those who live 
at long distances from the places of holding 
court and who are seldom asked to serve. When 
you have done all this, I ask you to remem- 
ber that nowhere is a person competent to 
serve who has not reached the age of twenty- 
one years. Indeed, in some states, a man must 
be twenty-five years of age before he is eligible 
for jury service, while, in a number of juris- 
dictions, anyone who has reached the age of 
seventy years may claim exemption. In other 
states the age at which persons are exempt 
runs from sixty-five to seventy years. When 
you have totaled the persons who are thus ex- 
empt from jury service throughout the United 
States, you may add to that sum those who fall 
within these categories: 

1. Persons who have been convicted of 
crimes involving moral turpitude; 

2. Those who are physically and mentally 
unable to serve; and 

8. Those who are illiterate, or ill, or who 
are absent from the district when called upon 
to do jury duty. 

If you do what I suggest, you will at least 
appreciate two things. The first is that the 
reservoirs from which jurors may be chosen 
are not nearly so deep as you previously 
thought; and the second is that millions of per- 
sons in the land are relieved, by law, of the 
necessity of lending aid to the courts in their 
search for justice. 


THE HAND-PICKED JURY 


Notwithstanding these restraints upon the 
courts in their efforts to secure competent and 


_ suitable persons, I am told from time to time 


that the selection of jurors should be a demo- 
cratic process, and that persons who serve in 
the United States District Court for the South- 
ern District of New York are hand-picked. If 
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this be a valid indictment of my conduct, I 
cannot do otherwise than admit my guilt. 
Nevertheless, unless restrained by an authority 
that I cannot resist, jurors in my district will 
continue to be intelligently selected. Let me tell 
you this. In principle, I am a democrat. At the 
same time, I hope that I am neither a fool 
nor a knave; and I have had a modicum of ex- 
perience in our trial courts. This experience 
has taught me that practicality and actuality 
are matters that play important parts in judicial 
administration. If, in making up our jury lists, 
my court were to follow suggestions that have 
been made to me, the result woud be that 
our panels would be filled not only with the 
halt, the lame and the blind, but also with the 
venal and corrupt. 

For example, men I respect have said that 
jurors should not be selected, but should, willy- 
nilly, be taken from the voting registers. That 
suggestion was given a trial, and with this 
result—in some sections of the city more than 
twenty per cent of the persons so summoned 
were found to be non-residents of the buildings 
from which they were registered. A further 
percentage of large dimension was found to 
be made up of men who could neither speak nor 
understand the English language. Still others, 
while honest and upright, were proprietors of 
one-man business enterprises, to whom jury 
service would mean ruination. This experi- 
ment to bring suitable jurors into court proved 
to be both unwise and inexpedient. I had the 
thought that lawyers in New York, did not 
really want election day floaters, habitues of 
district clubhouses, and the illiterate to serve 
as jurors in cases they were to try. 

In our survey of the congested centers—and 
even in some of the rural areas—it was found 
that somewhat comparable conditions prevailed. 
Discrimination existed in some localities. This 
related to social, political and sexual differ- 
ences, and my committee was forced to the con- 
clusion that jurors should not be chosen hap- 
hazardly in any section of the country, and 
that the intelligent selection of jurors for serv- 
ice in the courts of the United States was a 
necessity. And upon the basis of principle and 
common sense I should like to inquire—Why 
should we not select with care the juror 
who is to say whether or not your client is to 
go to jail, or who is to declare whether he shall 
be separated from the savings of a lifetime, 
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or who is to determine whether or not an in- 
jured man is to go without redress? Answer- 
ing my own question, it seems to be clear that 
jurors who are to function in any such in- 
stance should be selected, and be selected with 
the utmost care. 

At every election you and I, as responsible 
members of the community, argue, debate and 
consider the qualifications of the men and 
women who offer themselves for elective offices. 
Even now, due to a recent New York political 
occurrence, the people of that state are seri- 
ously considering a change in the method 
whereby candidates for the judiciary shall be 
nominated. Well, in my opinion, an intelli- 
gent and upright juror, in the decision of a 
lawsuit, is quite as important, if not more so, 
as the judge who presides at the trial in which 
the juror sits. I ask again, under such cir- 
cumstances should not the juror as well as the 
judge be chosen and selected by competent and 
discriminating authority? And yet there are 
court decisions to the effect that the quali- 
fications of a person to serve as a juror should 
not be determined until he or she is called 
into the box and there subjected to a voir dire 
examination. 


THE COMMITTEE’S RECOMMENDATIONS 


Without further discussion of the fundamen- 
tals of what is reasonably required, I should 
like to state the gist of the recommendations of 
my committee. They are these: 

1. In order that grand and petit jurors who 
serve in United States district courts may be 
so drawn as to be truly representative of the 
community, the sources from which they are 
selected should include all economic and social 
groups. From whatever sources drawn, those 
chosen should possess as high a degree of in- 
telligence, morality, integrity and common sense 
as can be found by those who make the selec- 
tion. 

2. The choice of specific sources from which 
names of prospective jurors are selected must 
be entrusted to the good faith of the clerk and 
jury commissioner, acting under the direction 
of the district judge, but should be controlled 
by the following considerations— 

a. The sources should be so co-ordinated as 
together to include all groups in the commu- 
nity; 

b. Economic and social status, including 
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race and color, should be considered only to 
the extent necessary to assure that there is no 
discrimination on account of them; 

ce. When women are eligible by law for jury 
service, they should be selected and called to 
serve in the federal courts; 

d. Political affiliations should be ignored; 

e. Unsolicited requests of persons who seek 
to have their names placed upon jury lists and 
unsolicited recommendations of names should 
not be encouraged; and 

f. In determining the parts of the districts 
from which jurors are to be drawn, the courts 
should bear in mind the desirability of con- 
serving the time of jurors and preventing 
exorbitant travel expense to the government. 

Each of these items is worth discussion, in- 
asmuch as there is considerable disputation and 
literature concerning them. I wish only to men- 
tion that due to the agitation of certain per- 
sons in New York City a bill was introduced 
into a recent Congress which provided that 
jurors should be drawn from all portions of 
a particular district. My district comprises 
eleven counties reaching from the Battery to 
Albany County. In each month of the year 
the court in which I sit utilizes the services 
of from eight hundred to a thousand jurors. 
Suppose that twenty per cent of them were 
called from so far upstate that they could not 
commute between heir homes and New York 
City. Their compensation would be four dol- 
lars a day, plus mileage. Suppose I take an 
agriculturist from his farm in one of the rural 
counties. While in New York he must eat 
and have a place to sleep. Where can he do 
that respectably upon the stipend that the 
government pays him? Meanwhile, during his 
absence from home, he must hire a man to 
milk his cows and feed his stock. That man’s 
pay, in all reasonable probability, will be as 
large or larger than the pay received by the 
juror. After a week of this experience, let us 
suppose the juror is called into a case in which 
the client of a good lawyer is a litigant. Cer- 
tain it is that the lawyer, knowing the cir- 
cumstances, would not want that juror to serve. 
In his mind, he will believe that the juror 
would probably charge his client with responsi- 
bility for his predicament. If called in a crim- 
inal case wherein a defendant is charged with 
fraud against the government, the juror would 
feel, possibly, that being himself a victim of 
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the United States government, there was no 
reason why he should have antipathy towards 
someone who had victimized the United States. 
To state the matter differently, that juror 
would be a disgruntled and vengeful man, ready 
to vent his spleen upon anyone who adced to 
his anger and resentment. For this reason, 
my committee disapproved the proposed legis- 


‘lation to which I referred, and it failed to pass. 


This is but one instance in which the practical- 
ity of a situation should overrule the theoretical 
desirability of what a number of well-inten- 
tioned but misguided men have proposed. 


UNIFORM STANDARDS FOR FEDERAL JURORS 


My committee also, believing that state laws 
are unduly restrictive of the action of the fed- 
eral courts in drawing and selecting jurors, 
has proposed that state statutes requiring that 
federal courts observe the qualifications and 
exemptions prescribed for jurors in the state 
courts should be nullified by congressional en- 
actment. It is our thought that a uniform 
standard should be adopted for all federal 
jurors. It should provide for liberal qualifica- 
tions and few exemptions, leaving to the dis- 
trict judges a large degree of discretion in 
determining whether or not certain individuals 
or classes of persons should be subject to jury 
service. 

The proper exercise of this discretion would 
make it possible for certain classes of essential 
workers to be excused from jury service dur- 
ing periods of emergency; persons who are 
now exempt could be called for duty, and under 
the proposed legislation, persons beyond the 
age of seventy years if found to be hale and 
hearty would be eligible. Women also, con- 
trary to the provisions of some state statutes, 
could not claim exemption on the ground of 
sex, and, in absence of good reason shown, would 
be required to render jury service. And, in 
this connection, I should like to observe that 
in my judgment the jury work of properly 
selected women is quite as satisfactory as 
that which is rendered by the masculine por- 
tion of the human race. 

But whether prospective jurors be men or 
women, it is the thought of our committee that 
the names of none of them should go into a 
jury wheel until the jury commissioner of the 
court has received and given consideration to 
a questionnaire setting forth their personal 
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histories and backgrounds. Whenever possible, 
we also believe that each prospective juror be- 
fore being permitted to serve, should be per- 
sonally interviewed by a member of the jury 
commission for the purpose of determining his 
or her qualifications as a juror. We have also 
proposed that when a juror is required to 
attend court thirty or more days in hearing 
a single case he may be paid in the discretion 
and upon the certification of the trial judge, a 
per diem up to and not exceeding ten dollars 
for each and every day in excess of thirty days. 
By this measure, if it is enacted, we hope to 
relieve some of the hardship to which jurors 
who are called to serve in protracted cases are 
now customarily subjected. As matters now 
- stand, it is often difficult to secure jurors in 
cases that will last over a period of weeks. 
Many jurors at their present rate of com- 
pensation simply cannot afford to neglect their 
business and personal affairs for a substantial 
length of time, and by what we have proposed 
we hope to furnish such persons with this 
measure of relief. Furthermore, if persons 
residing considerable distances from the place 
of holding court are summoned for service, and 
it is impracticable for them to make daily trips 
between their homes and the court, they will 
be allowed in addition to their per diem pay 
a subsistence allowance of two dollars a day. 
This in effect will increase the area from which 
jurors are now drawn, and will tend to silence 
the criticism that too many persons are selected 
from the immediate vicinity of the court house. 
One reform we have already accomplished. 
As many of you are aware, until a short time 
ago there was no statutory provision by which 
the government in a case between private liti- 
gants could pay for its subsistence. If meal 
time came and no verdict had been reached, 
it was literally necessary for the clerk to pass 
the hat among the attorneys for the parties 
in order to collect the wherewithal to feed 
the jurors. This procedure was not only un- 
dignified and humiliating, but actually scan- 
dalous. Under legislation now in force, the 
cost of necessary subsistence, upon order of the 
court, will be paid by the United States mar- 
shal, and thereafter, in the discretion of the 
judge, the outlay may be taxed as costs. 


THE HANDBOOK FOR JURORS 


Another innovation that the committee has 
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put into effect, and one which hag aroused 
bitter opposition upon the part of some per- 
sons, including some district judges, is the dis- 
tribution to jurors of a handbook or manual 
of instructions. In these days, as you can well 
imagine, there is a rapid turnover in the per- 
sonnel of our jury lists. At each term of court 
many persons who never before were ac- 
quainted with jury work are called for service. 
As a means of aiding them, and for the pur- 
pose of reminding persons who have previously 
served as jurors of their obligations and re- 
sponsibilities, we have recommended that the 
judge who presides at the empaneling of a jury 
should make it a regular practice to deliver 
general and carefully prepared oral charges 
to all jurors when they report for service. This 
is supplemented by a printed pamphlet stating 
in simple and general terms the functions of 
the petit jury in civil and criminal cases, which 
is furnished to each juror. Such pamphlet was 
prepared, and at my request the late Mr. Chief 
Justice Stone wrote its foreward. In part, 
he says: 

“This handbook describes in language readily 
understood the functions of the juryman in 
the federal courts. Every prospective juror 
should read and reflect upon its advice, and re- 
solve by following it to make his own con- 
tribution to the better administration of jus- 
tice. Many will, I believe, be surprised and 
gratified to learn that that contribution can be 
far greater than they had supposed.” 

What the Chief Justice suggested may thus 
come about is precisely what the committee 
wishes to accomplish by use of the handbook. 
Some judges, however, seem to believe that 
the committee is another New Deal bureau- 
cracy and is attempting to tell them how to run 
their courts. Nothing, of course, could be 
farther from the fact, and the handbook has 
been and will be distributed to such courts as 
wish to use it. Such judges as think the 
manual is tomfoolery and a waste of public 
funds are not compelled to use it, and they 
may if they so desire belittle the efforts of 
the committee to emphasize the importance of 
jury service and to add dignity and a sense 
of responsibility to its performance. Such 
manuals have been successfully employed in 
several state jurisdictions and are now giving 
rise to favorable comment in many district 
courts, and producing beneficial results. 

In order to increase the number of persons 
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who will be available for jury work, our 
proposed legislation limits exemptions and dis- 
qualifications to six classes, as follows: 

1. Persons who have been convicted of 
felonies and certain types of misdemeanors; 

2. Persons unable to read, write, speak or 
understand the English language; 

83. Persons who are mentally or physically 
infirm ; 

4. Persons who have served on juries within 
one year; 

5. Public officials whose duties demand their 
full time and attention; and 

6. Persons who are on active duty in the 
armed forces. 

Should these bills become law, they will serve 
to bring the best brains of the community— 
brains that are now devoted exclusively to pri- 
vate enterprise—into the jury boxes of the 
district courts, and this we believe will be ad- 
vantageous not only to the litigants but to the 
public as well. 


INFLUENCE ON STATE JURIES 


We are conscious of the fact that juries that 
serve in the federal courts are but a small frac- 
tion of the number that function in the state 
tribunals, and such changes in the national 
law as may be made will not directly affect 
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the caliber of the men and women who serve 
in the local courts. Nevertheless, it is quite 
likely that any improvement in the quality of 
jurors who serve in the United States courts’ 
will sooner or later be reflected in the type of 
persons who are called for duty in the state 
courts. 

For my part, I feel firmly that under existing 
conditions the jury system is basically sound 
and on the whole reasonably successful. By 
this I mean that even now few juries fail to 
reach fairly correct verdicts. Jurors, however, 
are human. They have their prejudices, pre- 
conceptions and antipathies—tracial, political 
and religious. While not always controlling in 
a particular lawsuit, these considerations do 
sometimes affect a verdict, and they should 
of course be kept to a minimum. We hope 
that by the procedure suggested this may in 
part be accomplished. 

We shall never, of course, have perfect juries. 
But any plan that will improve the quality 
of our juries is worth a try, and if we are 
permitted to call upon a greater percentage of 
the population that is fitted by education, in- 
telligence and appreciation of our way of life 
than is now possible, we may perhaps bring 
about a better administration of justice than 
that which presently exists. 


Texas Judicial Council Publishes Court Organization Plan 


THE PROPOSED AMENDMENT to the Texas con- 
stitution relating to the Texas judicial system, 


on which the Civil Judicial Council of that 


state has been at work these many years, has 
reached a form sufficiently definite to be sub- 
mitted to the bar of that state for study and 
comment. It is not to be expected that the final 
fruition of the Council’s labors will be in any 
respect identical with the present draft, but 
court reorganization in any state has been so 
peculiarly fraught with difficulties arising from 
unfamiliarity and misunderstanding that we 
think this draft newsworthy enough in its pres- 
ent form to justify presenting its text to our 
readers herewith. For those who have not the 
time to examine it in detail, a few of its con- 
spicuous characteristics may be quickly pointed 
out. 


Unification. At first glance it does not appear 
that the draft provides for unification of all 
courts of the state, for the first section vests 
the judicial power in a Supreme Court, a Court 
of Criminal Appeals, and other intermediate 
and trial courts. Unity depends more on con- 
duct than on names, however, as any divorce 
judge might testify, and a reading of the rest 
of the draft will reveal that even though the 
various courts have been left apparently re- 
taining their individual status they are actu- 
ally closely integrated through the superintend- 
ing power and control of the Supreme Court. 
That court, says Section 7, “shall be the judi- 
cial, executive and administrative head of the 
judicial department, and shall supervise all 
judicial and administrative functions.” This 
includes the prescribing of rules of practice 


| 
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and procedure for all courts (Section 8), as- 
signing judges from one court to another (Sec- 
tion 16), setting up and staffing an adminis- 
~trative office for the entire judicial department 
(Section 8), and duties in connection with the 
appointment and removal of judges (Sections 
12 and 14). The non-judicial functions of the 
Supreme Court in this plan are thus closely 
analogous to those of the governing body, what- 
ever its name, of the unified state court en- 
visaged in other current judicial reorganization 
proposals. 

Selection of judges. This part is frankly and 
wisely based upon the A. B. A.-endorsed plan 
now in its seventh year of successful operation 
in Missouri. It provides for the filling of va- 
cancies on the bench by appointment of the 
governor from a list of nominees submitted by 
a nominating commission consisting, in the 
case of trial courts, of three lawyers and two 
laymen, and in the case of the Supreme Court 
or the Court of Criminal Appeals, the chairmen 
of all the district nominating commissions. A 
distinguishing feature of the Texas plan is 
that the initiative rests with the Supreme Court 
to set the nominating process in motion, and 
the district nominating commissions do not 
act until instructed to do so by the Supreme 
Court. This appears not to be true of the Su- 
preme Court Nominating Commission, however. 
Judicial terms are for six years, and tenure 
thereafter is subject to a non-competitive elec- 
tion limited to the sole question of the retention 
of the named judge in office. If he fails to get 
a majority of affirmative votes, a vacancy is 
declared to exist as of the following January 1. 

Retirement, Removal and Compensation of 
Judges. Section 14 provides for removal by the 
’ Supreme court of judges mentally or physically 
incapable of doing their work, and the next 
section provides for half-salary pensions for 
judges retiring at seventy after ten or more 
years of service. Retirement at seventy-five is 
compulsory. Section 17 sets a minimum salary 
of $12,000 a year for the judges of the two 
highest courts, $10,000 for the intermediate 
appellate judges, and $6,000 for the trial judges, 
but leaves the way open for the legislature to 
increase them if it becomes necessary or de- 
sirable to do so. Constitutional provisions for 
judges’ salaries lacking that feature have 


caused great inconvenience and hardship in 
Kentucky and South Dakota. 
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Other provisions. The judicial council in the 
draft is to be very similar to the present one 
except that it will not have the limiting term 
“Civil” as part of its title. In collaboration with 
the Supreme Court, it is to make a constant 
study of the entire court system and its opera- 
tion, but its conclusions and recommendations 
are to be only advisory. Power in the Supreme 
Court to change the number of appellate dis- 
tricts paves the way for reduction of Texas’ 
burdensome and costly overload of appellate 
judges. Texas has 47 of them serving a popu- 
lation of 6% million people, while Pennsyl- 
vania has 14 for 10 million and New York 33 
for 13% million. The wisdom of retaining 
Texas’ almost unique Court of Criminal Ap- 
peals, an institution to be found nowhere else 
except in the neighboring state of Oklahoma, 
may be doubted except on the dubious ground 
of expediency to forestall opposition from some 
quarters to the remainder of the plan. 

Although not strictly a part of a court or- 
ganization plan, one long section of the draft 
has to do with jury trial. It provides for grand 
juries of twelve, nine a quorum, and petit juries 
of six in civil cases involving less than one 
thousand dollars and criminal cases below the 
grade of felony. In spite of the fact that an 
attempt to secure bar endorsement of the prin- 
ciple of majority verdicts was defeated in Texas 
a few years ago, the Council again recommends 
three-fourths verdicts in civil cases, and this 
well-considered recommendation will afford 
Texas lawyers another opportunity to reconsi- 
der a stand that has been widely abandoned in 
a majority of the other states of the Union. 

This plan is the result of earnest and sacri- 
ficial labor on the part of a devoted group of 
men for half a decade or more. Every feature 
of it has been endlessly studied and debated, 
and the minutes of those discussions fill many 
a page of the judicial council reports of those 
years. It is to be hoped that the bench and bar 
of Texas will appreciate their unselfish effort to 
establish twentieth-century standards of effi- 
ciency in the judiciary of one of America’s 
greatest and proudest states enough to study 
it carefully and sympathetically, and to sup- 
port it whole-heartedly when in its final form 
it goes to the people for adoption. Elsewhere, 
it will be a notable addition to the rapidly grow- 
ing catalogue of present-day thinking in this 
important field. 


¥ 

q 

| 


June, 1947] 


JOURNAL OF THE AMERICAN JUDICATURE SocIETY 17 


| Text of Proposed Texas Judiciary Article 


SECTION 1. The Judicial Power—Courts. 
The judicial power of the State shall be vested 
in one Supreme Court, a Court of Criminal Ap- 
peals, and such other intermediate and trial 
courts as may be ordained and established 
from time to time by the Supreme Court. 


SECTION 2. The Judicial Power—Cases. The 
judicial power shall extend to all cases in 
law and equity and the adjudication of all 
legal controversies arising under this Consti- 
tution and the laws in force in the State, in- 
cluding the administration of estates and the 
trial of all criminal charges except impeach- 
ment of state officials other than judges and 
justices of the trial and intermediate courts. 


SECTION 3. Supreme Court and Court of 
Criminal Appeals. The Supreme Court shall 
consist of a Chief Justice and eight Associate 
Justices, any five of whom shall constitute a 
quorum, and the concurrence of five of the 
judges shall be necessary to the decision of a 
case. The Court of Criminal Appeals shall 
consist of five judges, three of whom shall con- 
stitute a quorum, and the concurrence of three 
of the judges shall be necessary to the decision 
of a case; provided, however, that the Legis- 
lature may increase or decrease the number of 
judges of the Court of Criminal Appeals and 
make such changes as may be necessary in 
respect to a quorum and the number of judges 
necessary for the decision of a case. No per- 
son shall be eligible to the office of Chief Jus- 
tice or Associate Justice of the Supreme Court 
or judge of the Court of Criminal Appeals or 
any appellate court unless he be, at the time 
of his election or appointment, a citizen of the 
United States and of this State, and unless 
he shall have attained the age of thirty-five 
years and shall have been qualified under the 
laws of this State for at least ten years to 
practice law. 


SEcTION 4. Intermediate Appellate Courts. 
The Supreme Court shall divide the State into 
such Supreme Judicial Districts as, in its judg- 
ment, may be necessary, and establish a court 
of civil appeals in each. The jurisdiction of 
the Supreme Court and the Court of Criminal 
Appeals shall be coextensive with the bound- 
aries of the State. The Supreme Court may 
increase or decrease the number of supreme 
judicial districts and the number of courts of 
the system, and, except as to the Court of 
Criminal Appeals, it may change the names 
by which the intermediate appellate and the 
trial courts are presently known. The aboli- 
tion or discontinuance of any court or the 


office of any judge thereof shall not become 
effective until the expiration of the then cur- 
rent term of office of the judge or judges of 
such court. 

The Court of Criminal Appeals shall have 
final appellate jurisdiction in all criminal cases; 
and the Court of Criminal Appeals and the 
judges thereof shall have power to issue the 
writ of habeas corpus and all writs necessary 
to enforce its jurisdiction, and may by affidavit 
or otherwise ascertain such matters of fact 
. ae be necessary to the exercise of its juris- 

iction. 


SECTION 5. Supreme Court — Jurisdiction. 
The Supreme Court shall have appellate juris- 
diction in all civil cases in which the interpreta- 
tion of the Constitution or the validity of a 
statute of the State is involved; and, subject 
to such limitations as may be prescribed by 
the Supreme Court, it shall have jurisdiction 
in all questions of law arising in cases in which 
the justices of any court of civil appeals may 
disagree or where any of such courts may hold 
differently on the same question of law from 
its former holding or from the holding of any 
of such courts or the Supreme Court, and in 
any case wherein any court of civil appeals has 
decided a question of law which is erroneous 
to the extent that, in the judgment of the Su- 
preme Court, it ought not to stand as an inter- 
pretation or influence future interpretations of 
the same or a similar question of law. The Su- 
preme Court may also entertain jurisdiction of 
questions of law certified to it by the Courts of 
Civil Appeals. All decisions by the Supreme 
Court of cases and questions submitted to it 
within the jurisdiction shall be final. 

The Supreme Court and the Justices thereof 
shall have power to issue writs of habeas corpus 
as may be prescribed by the Supreme Court. 
Under such regulations as it may prescribe, the 
Supreme Court and the Justices thereof may 
issue all writs necessary to enforce its jurisdic- 
tion. Said court shall have power, upon affidavit 
or otherwise as by the court may be determined, 
to ascertain such matters of fact as may be 
necessary to the proper exercise of its jurisdic- 
tion. The Supreme Court shall have exclusive or 
concurrent original jurisdiction to issue writs 
of quo warranto, procedendo and mandamus in 
such cases as by said court may be specified and 
under such regulations as said court may pre- 
scribe, except as against the Governor of the 
State. 


SECTION 6. Judicial Council. There is hereby 
created an advisory judicial council for the con- 
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tinuous study of, and report upon, the organiza- 
tion, rules, procedure, and practice observed in 
the judicial system, the work accomplished and 
the results produced by it and its various parts, 
and the methods for its improvement. The coun- 
cil shall be composed of two classes of members, 
namely, ex-officio and appointive members. The 
ex-officio members shall consist of one member 


_of the Supreme Court; one member of the Court 


of Criminal Appeals; two justices of the courts 
of civil appeals; and two judges of the trial 
courts having jurisdiction of felonies in crim- 
inal cases, or, in civil cases, of controversies in- 
volving more than one thousand dollars, exclu- 
sive of interest and costs; all to be selected by 
the Supreme Court; and the chairman of a ju- 
diciary committee of the House and of the Sen- 
ate, or some member thereof designated by him, 
service to be optional with any ex-officio mem- 
ber. The term of membership of any ex-officio 
member shall be for the term of office that quali- 
fies him for membership, vacancies to be filled 
as in the first instance. 

Appointive members of the council shall con- 
sist of six lawyers who shall be citizens of this 
State and licensed to practice law under the 
laws of this State; three laymen, citizens of the 
State, one of whom shal] be by profession a 
journalist. The appointive members shall be ap- 
pointed by the governing board of the State Bar 
of Texas for terms of six years, but their initial 
terms may be adjusted in such manner as said 
governing board may think best. All vacancies 
shall be filled as in the first instance for unex- 
pired terms. Five members of the council shall 
constitute a quorum for the transaction of its 
business. 

It shall be the duty of the council to meet in 
collaboration with the Supreme Court at least 
once a year upon matters pertaining to the 
court system, the rules, procedure, and practice 
being observed therein, and means by which the 
system may be improved and kept abreast with 
the needs and requirements of the people. It 
shall also have such other duties and perform 
such functions as are now committed by law to 
the Advisory Judicial Council, or that may here- 
after be provided by law. 


SECTION 7. Administrative Director. The 
Supreme Court shall be the judicial, executive, 
and administrative head of the Judicial Depart- 
ment and shall supervise all judicial and admin- 
istrative functions. To expedite and facilitate 
its administrative functions, the Supreme Court 
shall have authority to create the office of Ad- 
ministrative Director, with an adequate staff, 
and to select and appoint the personnel thereof 
for such terms and with such non-judicial func- 
tions, duties, and responsibilities as the Court 
may prescribe. The salaries of the Administra- 
rey Director and his assistants shall be fixed 

w. 


SECTION 8. Rule-Making Power. The Supreme 
Court shall have power to prescribe all rules of 
practice and procedure for all of the courts of 
the system; and to fix and determine the ju- 
dicial and territorial jurisdictions of all lower 
courts and the powers and, except as herein 
specified, the qualifications of the judges there- 
of. It shall provide for all of the courts ade- 
quate ministerial, clerical, and other officials 
and their assistants, who shall receive such 
compensation for their services as may be pro- 
vided by law. The necessary traveling expenses 
of the justices of the Supreme Court and appel- 
late courts, the judges of trial courts having 
jurisdiction of felonies or of civil cases involv- 
ing more than one thousand dollars, exclusive 
of interest and costs, the Administrative Di- 
rector and his staff, the clerical forces and other 
officials of all of said courts, and the members 
of the nominating commissions and advisory ju- 
dicial council incurred in the discharge of their 
official duties, shall be paid in such manner as 
may be provided by law upon certificates of 
necessity therefor by the presiding officer of the 
commission or council or the judge, presiding 
judge, or chief justice of the court to which 
they are attached. The appointment of clerks 
and other official assistants of the courts may be 
delegated to such courts or the judges thereof 
or made by the Supreme Court upon nomination 
by the judge, judges, or justices of the court 
for which they are appointed, their terms of 
office to be fixed by the Supreme Court. 


SECTION 9. Jury Trial. Grand Juries shall be 
composed of twelve members, but nine members 
shall be a quorum to transact business and pre- 
sent bills. 

In the trial of criminal cases of the grade of 
felony and of civil cases involving more than 
one thousand dollars in value, exclusive of in- 
terest and costs, and all other cases prescribed 
by the Supreme Court, petit juries shall be com- 
posed of twelve members. In the trial of cases 
below the grade of felony and of civil cases in- 
volving one thousand dollars or less in value, 
exclusive of interest and costs, and in all other 
cases prescribed by the Supreme Court and not 
above provided for, petit juries shall be com- 
posed of six members. 

In civil cases and all criminal cases, except 
those in which capital punishment may be in- 
flicted, the Supreme Court may provide for the 
waiver of a jury. In civil cases the Supreme 
Court may provide for verdict to be rendered by 
any fractional number of the jurors, not less 
than three-fourths thereof, but in criminal cases 
the verdict shall be unanimous. The Supreme 
Court may make provision that, after the jury 
has been impaneled in civil cases or criminal 
cases, except those in which capital punishment 
may be inflicted, any number of the jurors, not 
more than one-fourth thereof, may be excused 
for good cause, and in all cases a like number 


may be excused upon the written consent of the 
parties. 
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In the trial of all cases the plaintiff or de- 
fendant shall have the right of trial by jury, but 
no jury shall be impaneled in any civil case un- 
less demanded by a party to the cause and a 
jury fee paid by him in such sum and with such 
— as may be provided by the Supreme 

ourt. 

The State shall have no right of appeal in 
criminal cases except where an indictment or 
information has been quashed or a statute or 
ordinance held void. 


SECTION 10. Non-Judicial Officers. The Legis- 
lature shall provide for the election of sheriffs, 
county clerks, prosecuting attorneys, tax asses- 
sors and collectors and the appointment of their 
assistants or deputies, and provide for the elec- 
tion or appointment of such other county, dis- 
trict, and municipal officials and their assistants 
or deputies as may be necessary to carry on the 
business, preserve the peace, and maintain the 
welfare of the counties, districts, subdivisions, 
and municipalities of the State. Such officials 
and their assistants or deputies shall perform 
such functions, have such nonjudicial powers, 
duties, and responsibilities, and shall receive for 
their services such remuneration, as may be 
provided by law; and they may be removed 
from office for such causes and in such manner 
as may be provided by law. 

Any of such sheriffs, county clerks or prose- 
cuting attorneys or their deputies and assistants 
may be designated by the Supreme Court as 
functionaries for the courts in such capacities 
and with such powers, duties, and responsibili- 
ties, and under such conditions as may be pre- 
scribed by the Supreme Court. 

The Legislature shall also provide for the 
election, terms of office, remuneration, and or- 
ganization of a board of supervisors or com- 
missioners for each county, said board and its 
members to have such nonjudicial powers, du- 
ties, and responsibilities, and serve under such 
conditions as may be provided by law, and the 
members thereof may be removed from office 
for such causes and in such manner as may be 
provided by law. 

Unless and until changed by the Legislature, 
all present county, district, and municipal of- 
fices mentioned in this section shall continue as 
now instituted and the incumbents of such of- 
fices shall continue to perform their present 
functions, except those pertaining to the courts, 
and they shall continue to perform their court 
functions until the Supreme Court supplies the 
court officials as herein provided. 


SECTION 11. Nominating Commissions. There 
shall be a district nominating commission of 
five members in each supreme judicial district, 
three of whom shall be lawyers residing in the 
district, elected by the members of the State 
Bar of Texas residing in such district in such 
manner as may be prescribed by the Supreme 
Court, and two of whom shall be laymen, res- 


Tue Proposep Texas JUDICIARY ARTICLE 19 


idents of the district and appointed by the Gov- 
ernor. Each commission shal] designate one of 
its members as chairman and the chairmen of 
all district nominating commissions shall consti- 
tute a Supreme Court nominating commission. 
The terms of the members of the district 
nominating commissions shall be six years and 
until their respective successors have been duly 
selected, their initial terms to be adjusted by 
the Supreme Court in such manner as to pre- 
vent the expiration of all of them at the same 
time, vacancies to be filled as in the first in- 
stance. No person who holds any public office of 
profit under the laws of this State or of the 
United States shall be eligible to election or 
appointment as a member of any such nomi- 
nating commission and no member of any such 
nominating commission may, during the term 
for which he may be elected or appointed, be 
eligible to any public office of profit under the 
laws of this State. 


SECTION 12. Appointment of Judges. When 
the Supreme Court deems it necessary for the 
Governor to appoint a justice of a court of civil 
appeals or judge of a trial court having juris- 
diction of felonies in criminal cases or of civil 
controversies involving more than one thousand 
dollars, exclusive of interest and costs, it shall 
so notify the district nominating commission of 
the supreme judicial district in which such 
court is located, and when said district nomi- 
nating commission is directed by the Supreme 
Court so to do it shall, by a majority vote, 
choose and submit to the Governor three nom- 
inees for each of such offices, from whom the 
Governor shall appoint the judge, judges, or 
justices of such court. Such nominees shall be 
residents respectively of the territorial juris- 
dictions of the courts to which they are nom- 
inated. When a vacancy occurs in any of such 
courts the Governor shall fill the same for the 
unexpired term from nominees submitted in the 
same manner. 

When a vacancy occurs in the Supreme Court 
or the Court of Criminal Appeals, the Supreme 
Court Nominating Commission shall, by ma- 
jority vote, choose and submit to the Governor 
three nominees from whom the Governor shall 
fill the same by appointment for the unexpired 
term. When appointments are made in accord- 
ance with the provisions of this section, con- 
firmation or approval by the Senate shall not be 
necessary. 

When a vacancy occurs in the office of the 
judge or presiding officer of any court of lower 
jurisdiction, it shall be filled in such manner as 
may be prescribed by the Supreme Court. 


SECTION 138. Tenure of Judges. The elective 
terms of the justices and judges of the Supreme 
Court, appellate courts, and trial courts having 
jurisdiction of felonies in criminal cases or civil 
controversies involving more than one thousand 
dollars, exclusive cf interest and costs, shall be 
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six years and until their successors are selected 
and have qualified. Each justice or judge of 
such courts who is appointed pursuant to this 
amendment shall be appointed for the full term 
or, in case of vacancy, for the unexpired portion 
of the term. Not less than sixty days prior to 
the general election next after his appointment, 
any judge or justice of such enumerated courts 
may file with the Secretary of State, or such 
other functionary as may be provided by law, a 
declaration of candidacy to succeed himself. If 
no such declaration is filed, the office shall be- 
come vacant on the first of the following Jan- 
uary. In like manner, all judges and justices 


holding such offices when this amendment takes - 


effect, and all such judges and justices there- 
after elected, may file declarations of candidacy 
to succeed themselves, such declarations to be 
filed not less than sixty days prior to the gen- 
eral election next preceding the expirations of 
their respective terms, and, if no such declara- 
tion is filed, the office shall become vacant upon 
the expiration of the then current term of such 
justice or judge. If such office or such court is 
not discontinued, then the resulting vacancy 
shall be filled by nomination and appointment as 
hereinbefore provided. If such declaration is 
filed, the name of the applicant shall be sub- 
mitted to the electors of the State, district, or 
area to which the office pertains at such general 
election by a separate ballot, or upon the gen- 
eral ballot, if convenient, without party desig- 
nation, styled in substance as follows: “Shall 
(Chief Justice, Justice, or Judge).......... of 
the (Supreme Court, Court of Civil or Criminal] 


If a majority of those voting on the question 
shall vote against the retention of the candi- 
date, then a vacancy shall exist on January Ist 
of the following year which shall be filled by 
nomination and appointment as in the first 
instance. 

If a majority of those voting on the question 
shall vote in favor of the candidate, he shall 
remain in office for the term beginning on the 
first day of the following January. Provided, 
however, if any judge or justice shall be ap- 
pointed less than ninety days preceding a gen- 
eral election, it shall not be required that he 
submit his name as a candidate at the general 
election immediately following his appointment, 
but he shall do so at the second general election 
following his appointment for the unexpired 
portion of the term or for the full term as the 
case may be. 


SECTION 14. Disability and Removal. Every 
judge or justice of the Supreme Court, the ap- 
pellate courts or trial courts having jurisdiction 
of felonies or of civil controversies involving 
more than one thousand dollars exclusive of in- 
terest and costs, who shall become incapacitated 
to discharge the duties of his office by reason of 
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mental or physical infirmities, or otherwise, 
shall retire from active duty. Any judge or jus- 
tice or presiding officer or member of any court, 
other than a member of the Supreme Court, who 
shall be guilty of conduct unbecoming a judicial 
officer to the extent that, in the judgment of the 
Supreme Court, he ought not to hold such office, 
shall retire or resign or be removed. All ques- 
tions of incapacity or unfitness shall be investi- 
gated by, or at the instance of, the Supreme 
Court and determined by that court. If de- 
manded, the Supreme Court shall afford a trial 
of the judge or justice involved, under such pro- 
cedure and in such manner as may be prescribed 
by the Supreme Court. If the incapacity or un- 
fitness shall be found to exist and such judge or 
justice shall not resign within thirty days after 
judgment, he shall be retired or removed by 
order of the Supreme Court and such retire- 
—_ or removal shall create a vacancy in the 
office. 


SECTION 15. Retirement and Pensions. Any 
judge or justice of the Supreme Court, the Court 
of Criminal Appeals, a Court of Civil Appeals, 
or trial court having jurisdiction of felonies or 
civil controversies involving more than one thou- 
sand dollars, exclusive of interest and costs, who 
attains the age of seventy years may retire from 
active duty, and, upon attaining the age of 
seventy-five years, he shall so retire. In case of 
retirement on account of age or physical or 
mental incapacity, any such judge or justice 
who shall have served on said courts for ten 
years or more consecutively next preceding the 
date of such retirement shall receive for the 
rest of his life not less than one-half of such 
compensation as is being paid to him by the 
State at the date of his retirement, and he shall 
be relieved of all official duties except such as 
may be assigned to him by the Supreme Court. 
During the time he is engaged in active service 
under such assignment he shall be paid the same 
remuneration as that being paid by the State to 
the regular judge, judges, or justices of the 
court upon which he is serving. 


SECTION 16. Temporary Assignment of Re- 
tired Judges. The Supreme Court may assign 
any judge or justice of the Judicial Department 
to temporary duty on any court of the system 
for such time as the Supreme Court may deem 
necessary or expedient, and any judge who is 
assigned to duty on a court higher than the one 
for which he was elected or appointed shall, 
during the time he is so serving, receive the 
same salary as that being paid to the regular 
members of such higher court. 


SECTION 17. Compensation of Judges. The 
justices of the Supreme Court and of the Court 
of Criminal Appeals shall receive respectively 
for their services not less than twelve thousand 
dollars a year; justices of the Courts of Civil 
Appeals shall receive respectively for their serv- 
ices not less than ten thousand dollars a year; 


aa, or trial court) be retained in office? _ 
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judges of trial courts having jurisdiction of 
felonies in criminal cases or of controversies in 
civil cases involving more than one thousand 
dollars in value, exclusive of interest and costs, 
shall receive respectively for their services not 
less than six thousand dollars a year; the exact 
amount of all such salaries to be fixed by law 
and paid to them by the State in equal monthly 
installments. 


SECTION 18. Filing of Rules and Orders. Cer- 
tified copies of all rules of procedure and ad- 
ministrative orders entered by the Supreme 
Court under the provisions of this amendment 
shall be filed in the office of the Secretary of 
State for the information of the bench and bar 
and the people of the State. 


SECTION 19. Legislative Confirmation of Cer- 
tain Orders. Any order entered by the Supreme 
Court creating or abolishing any court, or cre- 
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ating, changing, or abolishing any judicial dis- 
trict, shall become effective after the adjourn- 
ment of the next succeeding regular session of 
the Legislature unless rejected and repealed by 
an act of the Legislature at said session. 


SECTION 20. Repeal Clause. All constitutional 
provisions in conflict herewith, and all statutes 
and rules of procedure in conflict with the or- 
ders issued by the Supreme Court in establish- 
ing and making the judicial system effective, as 
herein provided, are repealed; provided, how- 
ever, that all constitutional provisions, statutes, 
and rules of procedure applicable to the judicial 
system and now in effect, and all courts now 
operating under the present system, shall be 
retained and remain in force and operation until 
the Supreme Court shall order otherwise in the 
course of its duty in progressively completing 
the establishment and organization of the Judi- 
cial Department under this amendment. 


Judicial Reform Is Organized on Businesslike Basis 
in Colorado and North Carolina 


AMONG THE STATES presently at work on 
thorough-going modernization of their judicial 
systems, Colorado and North Carolina are note- 
worthy because of the organizations set up and 
procedures adopted for accomplishing that ob- 
jective. 

The Colorado story really begins in 1938, 
when the Colorado Bar Association adopted a 
resolution providing for the drafting of a re- 
vised code of civil procedure co-ordinated with 
the new federal rules, and named Col. Philip 8S. 
Van Cise, Denver attorney, chairman of the 
revision committee. Col. Van Cise organized 
it with fifteen subcommittees, and from May, 
1939, to October, 1940, the main committee met 
weekly and the subcommittees held countless 
meetings. A first draft was formulated in Feb- 
ruary, 1940, and a second draft five months 
later was sent to all lawyers of the state with a 
request for criticisms and suggestions. The re- 
sult was approved by the Association at its next 
meeting, and adopted by the Supreme Court the 
following January. 

At its 1945 annual meeting the Colorado Bar 
Association tackled a much larger undertaking 
when it created a Committee on the Judiciary, 
charged with the duty of preparing a plan for 
submission to the Association for a non-partisan 
judiciary and the best possible judicial system 


for the state of Colorado. Van Cise was again 
made the chairman, and empowered to organize 
his own committee and select its members. 

The work was not started until the summer 
of 1946. In the early fall of that year an office 
was secured at 727 Ernest and Cranmer Build- 
ing, Denver, with a telephone, a stenographer, 
and later with Judge Stanley H. Johnson, for- 
mer juvenile and district judge of Denver, as 
part-time executive secretary. 

Taking advantage of experience gained in the 
previous project, Van Cise organized his com- 
mittee around a series of subcommittees, en- 
titled the Non-Partisan, Supreme Court, Dis- 
trict Court, County Court, Juvenile Court and 
Justice Court Committees. There is also a co- 
ordinating committee of nine, five Republicans 
and four Democrats, and an executive committee 
consisting of a sub-chairman in each of the 
fourteen judicial districts outside of Denver 
and six chairmen of the principal subcommit- 
tees, all of whom are in Denver. The district 
chairmen have selected county chairmen in each 
county of their districts, and in the larger dis- 
tricts have chosen members of many of the 
subcommittees. All political faiths are repre- 
sented—not only Democratic and Republican, 
but also Socialist—and various interests of so- 
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ciety have been given representation, including 
the American Federation of Labor and the 
C. I. O. So far only lawyers are on the com- 
mittee until the plan is prepared. 


$25,000 BUDGET ESTABLISHED 


Financial considerations appropriately came 
up early on the committee’s agenda. It was esti- 
mated that a sum of approximately $25,000 
would be required to carry on the work over the 
two or three years it was expected to take to 
do the job. Of this, $15,000 was apportioned 
to lawyers, $10,400 to Denver and $4,600 to 
lawyers outside of Denver, and the other $10,- 
000 to Colorado citizens other than lawyers. A 
foundation established by a Colorado Springs 
citizen has pledged $1,000 to be paid as soon as 
$15,000 from other sources is raised. The 
amount raised to date, entirely from within the 
bar, is just short of $13,000, and as soon as the 
bar’s quota is fully subscribed the remainder 
will be sought from outside interests. 

The only plan the group is committed to is a 
non-partisan judiciary. Everything else is a 
matter of fact-finding, submission of the facts 
to the bar with statements pro and con about 
them, recommendations back from the bar, and 
a final plan by about the end of August. This 
plan is to be submitted to the state bar associa- 
tion at its 1947 annual meeting in the fall. The 
job of fact-finding is three-fold: facts as to 
Great Britain and the British commonwealths; 
as to the federal and state courts of this coun- 
try; and special study of the work and accom- 
plishments of all the Colorado courts. The work 
of the Colorado Supreme Court and of each in- 
dividual justice is being studied for each of the 
past ten years; of the district and county courts 
and the Juvenile Court of Denver for the even- 
numbered years from 1938 through 1946; and 
of the justice courts for 1943, 1944, 1945 and 
1946. 

MISSOURI PLAN CONSIDERED 


The committee’s first problem is to decide 
what kind of non-partisan judiciary system to 
recommend. William W. Crowdus of the St. 
Louis bar has described operation of the Mis- 
souri plan at recent bar meetings in Denver and 
Colorado Springs, and other existing and pro- 
posed plans are being studied. The committee 
is also considering whether the various courts 
should be left in approximately their present 
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relationship to each other, or integrated into 
one unified state court with various branches or 
divisions. Involved with these general problems 
of organization and personnel are others having 
to do with salaries of judges, length of tenure, 
retirement and pensions, as to all of which the 
committee is making thorough studies and will 
submit recommendations. 

With respect to the supreme court, there are 
questions concerning the method of selection of 
the chief justice and his term in that office, and 
the employment of a business administrator 
and other personnel. Redistricting the state for 
better distribution of district judges will be 
considered, and possible consolidation of the 
county courts with either the district courts or 
the justice courts. Some recommendation will be 
made to improve and modernize the justice 
courts, either by consolidation with the county 
courts or along the lines of recent reforms in 
Missouri and other states. 

The final plan will include drafts of both 
statutes and constitutional amendments, and 
with the latter in mind every effort will be 
made to arouse as much public interest as pos- 
sible. If all goes well, the governor will be asked 
to call a special session of the legislature early 
next year to approve submission of the consti- 
tutional measures to the electorate in Novem- 
ber, 1948. 


NORTH CAROLINA LEGISLATIVE COMMISSION 


The North Carolina project is not so far ad- 
vanced, having taken definite form only within 
the past few weeks. It had its inception in a 
circular letter to members of the bench and 
bar of North Carolina from President Fred B. 
Helms last winter proposing a director-admin- 
istrator for the trial courts, employment of sec- 
retaries or law clerks for the judges, increas- 
ing judicial salaries, and improving the ma- 
chinery for rotation of superior court judges. 
The replies were overwhelmingly in favor of all 
four proposals, and after full consideration 
the council and legislative committee of the 
State Bar and the same groups in the North 
Carolina Bar Association decided against piece- 
meal legislation this year, but rather, on rec- 
ommendation of Mr. Helms, legislative creation 
of a commission to make a thorough study of 
the administration of justice in North Carolina 
and submit its recommendations to the 1949 
General Assembly. A bill for the creation of 
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such a commission was accordingly introduced 
and passed early in April. 

The twenty-three members of the commission 
will include one judge of the state’s highest 
court, one representative cach from the North 
Carolina, Duke and Wake Forest law schools, 
one each from the North Carolina Bar Associa- 
tion and the North Carolina State Bar, two 
from the House and two from the Senate of 
the 1947 General Assembly, a member of the 
attorney-general’s staff, and, by appointment of 
the governor, two superior court judges, two 
state solicitors, two superior court clerks, four 
capable, experienced trial attorneys, two spe- 
cializing in civil practice and two in criminal 
practice, and two laymen. 

Organization of the commission is to proceed 
at once, and its first meeting is to be held in 
Raleigh not later than September 1. It is to 
hold regular meetings at least every six months, 
and oftener as it may find necessary. At least 
one public hearing is to be held upon legisla- 
tive recommendations or proposals prior to 
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submission thereof to the governor on or before 
November 1, 1948. The governor is to transmit 
the report and recommendations of the com- 
mission to the 1949 General Assembly. 

The act provides for employment of a re- 
search director and for stenographic or clerical 
assistance, and members of the commission are 
to receive a per diem and necessary travel ex- 
penses and subsistence. 


PROBABILITY OF SUCCESS 


The proposals that will be presented for 
adoption in these two states as a result of the 
work of these commissions will be well con- 
sidered, well drafted and meritorious. Bench, 
bar and public will have helped put them in 
final shape, and they will come to the legisla- 
ture and the electorate with distinguished spon- 
sorship. The success of the 1938 Colorado pro- 
cedural revision committee forecasts the prob- 
able outcome of these efforts, and proponents of 
judicial reform in other states will do well to 
lay a similar foundation for their work. 


Commission Revises Arkansas Court Plan 


A “First Tentative Redraft” of the Arkansas 
Court Plan, first presented to the Arkansas Bar 
Association at the 1946 annual meeting by its 
then president Lamar Williamson and published 
in this JOURNAL last June, was included with 
the report of the Commission on Court Re- 
organization at the Association’s 1947 annual 
meeting at Little Rock last month. 

The Commission, appointed by President 
Max B. Reid a year ago to study and revise 
the plan, held four all-day meetings during the 
year, as well as subcommittee meetings and 
much correspondence. Reemphasizing the need 
of a modernized judicial system, the Commis- 
sion referred to the equipment of the modern 
hospital, factory, railroad yard or science lab- 
oratory, not to mention present-day means of 
communciation and transportation, to demon- 
strate that the world has moved on while the 
courts have been standing still. The object of 
the redraft, said the report, is to retain so 
much of the present system as has proved its 
merit, and to incorporate the better parts of 
the proposed plan into the established system 


without changes that would be too disturbing. 

The revised plan, as published in the Asso- 
ciation’s 1947 Proceedings, follows the general 
outline of the original, with a unified Court of 
Justice having trial and appellate divisions, ad- 
ministered by a Judicial Council composed of 
four lawyers selected by the bar, four judges 
selected by the judges, two laymen appointed 
by the governor, and the chief justice. Within 
the framework of the Court, and operating un- 
der rules established by the Judicial Council, 
are to be a Judicial Conference, an organiza- 
tion of all judges of the state, and a State Bar 
of Arkansas, comprising all lawyers of the 
state. Vacancies on the bench are to be filled by 
the Judicial Council upon nomination of the 
members of the bar of the district involved. 
An Administrative Office headed by an Admin- 
istrative Director will handle the clerical and 
administrative business of the Court. 

The Commission recommended continuation 
of the study, and its report and recommenda- 
tion were accepted by the Association. 
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Legislative Service to Lawyers and Legislators 


CLYDENE L. Morris 


The executive secretary of the Washington State Bar Association describes an 
activity of her organization that is worthy of considération by other bar associa- 


tiotis throughout the country. 


The bar of the state of Washington has fof 
the past eight years sent a full-time represen- 
tative to the legislature to act under the direc- 
tion of a committee of lawyers known as the 
legislative committee. This representative 
acts as a public relations man and proverbial 
“watchdog”, merged into one. 

The legislative cotimittee of the bar fune- 
tiotis sométhing like this—During the bien- 
filtii bétweén séssions of the legislature, the 
legislative committee; whose persoririel is com- 
pésed of lawyers frofi all ¢ongressional dis- 
triéts 6f the state and who have beer stiggested 
by the boafd of governors for their diversified 
practices and politics, considers proposed leg- 
islation referred to it by the members of the 
bench or bar and the judicial council, and ap- 
proves, disapproves, or amends such proposals. 
The members of this committee may, of course, 
also initiate suggested legislation. The “pro- 
¢iam” resulting from the above action of the 
meimbers of the legislative committee is then 
put in the form of proper bills for the forth- 
coming sessions of the legislature. Controver- 
sial matters stich as comparative negligence 
versus contributory negligence and any mat- 
ters which might have major political implica- 
tions are not acted upon by the committee, but 
are left to the individual initiative of the 
sponsor. 

Legislation affecting the bench or bar intro- 
duced after commencement of the legislature is 
circulated by mail among the members of the 
committee, a vote taken, and the representative 
instructed accordingly. 

The committee solicits voluntary contributions 
to carry on the work of the committee. The 
reason for this is that the State Bar of Wash- 
ington has been integrated as an agency of the 
state by act of the legislature, and the members 
feel that some criticism might ensue should 
they use mandatory state bar dues for this 
purpose. Hence some three thousand dollars 
is raised by voluntary contribution each bi- 
ennium and has been found to be sufficient to 


catfy on the work of this committee, including 
the expenses of committee meetings, and salary 
and expenses of thé ftiltime representative. 

The representative of the Gottiniittee is an 
attorney, preferably one who has had legisla- 
tive experience, and he remains in attendance 
during the entire session of the legislature 
exclusively as the State Bar representative. 
His duties are three-fold: First, he presents 
the “bar program” of suggested legislation and 
arranges for its introduction; second; he main- 
tains a constant watch for the introduction of 
legislation which might be adverse to the pres- 
ent rights of the legal profession. Moreover, 
he serves members of the legislature by giving 
counsel to those who seek help and advice on 
either the preparation for introduction of leg- 
islation they are personally interested in, or 
interpretation of technical bills, or by aiding 
the new members on matters of procedure. The 
representative as a good-will service has pre- 
pared numerous pieces of legislation for mem- 
bers of the legislature each session. These bills 
of course, carry with them no stamp of ap- 
proval of the legislative committee. 

About the third week of the legislative ses- 
sion, the bar representative arranges for a 
meeting between members of judiciary com- 
mittees of both houses, and members of the 
legislative committee of the State Bar Asso- 
ciation. At an extended business session, the 
“bar program” is presented and discussed in- 
formally affording an opportunity for the com- 
mittee to state the background and reasons for 
suggested legislation included in the “bar pro- 
gram” and for answering any questions which 
may present themselves to the members of the 
judiciary committees. No money is expended 


by the committee to influence legislation by 
way of entertainment or similar lobbying 
methods. The work is kept on an impartial 
business basis. 

This program has been in effect now for 
four sessions of the legislature. It has encour- 
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aged members of the bench and bar to send 
their legislative suggestions to the one central 
committee. In other words, it has come to be 
understood that clearance with, and approval 
by, the legislative committee, is important in 
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the success of any bill affecting the courts or 
the bar. The program has fostered a better 
understanding and cooperative spirit between 
the lawyers and legislators. It has safe- 
guarded the rights of the legal profession. 


New Jersey Had Pre-Trial Procedure Thirty-Five Years Ago 


PRE-TRIAL PROCEDURE as now practiced in 
federal and state courts throughout the United 
States, is generally considered to be an out- 
growth of procedures developed in the Circuit 
Court of Wayne County (Detroit), Michigan, 
about twenty years ago. It was developed in 
Detroit by the judges of that court upon their 
own initiative, independently of any other pro- 
cedures of a similar nature anywhere else, to 
meet an urgent, temporary need. The story 
has been fully told in this JOURNAL. 

Long before, however, the English “summons 
for direction” had pointed the way toward 
modern pre-trial. The following editorial 
from the New Jersey Law Journal? appears to 
establish New Jersey’s claim to the distinction 
of having the first pre-trial procedure in the 
United States, by virtue of having adopted with 
modifications the English procedure mentioned. 
Unfortunately, for more than thirty years noth- 
ing was done with it, so that the honor is very 
nearly an empty one. Since the 1945 state bar 
meeting, work has been under way to bring 
pre-trial procedure into actual use in the courts 
of that state. 


As reported upon in this column® the signal 
accomplishment of the State Bar Association’s 
meeting last January was the endorsement by 
the circuit court judges of a pre-trial practice 
similar to that provided for by Rule 16 of the 
Federal Rules of Civil Procedure. Doubtless 


the committee, under the chairmanship of John 
Milton, appointed by the Supreme Court to re- 
vise its rules, is studying the recommendation 
of the judges. 

1. George E. Brand, “Mighty Oaks—Pre-Trial,” 


26 J. Am. Jud. Soc. 36, Aug., 1942). 
2. 68 N. }: L. J. 356, Oct. 25, 1945. 


3. 68 N. J. L. J. 24, 28 J. Am. Jud. Soc. 155, Feb, 


In that study it is important to look back at 
what was provided by the Practice Act of 1912 
regarding pre-trial conferences. Probably 
there are few admitted to the bar in the last 
twenty years, and perhaps not many others, 
who are even aware that under the excellent 
rules of the Supreme Court attached to that 
Act, a pre-trial conference practice was laid 
out, putting New Jersey in the van of nearly 
all jurisdictions of this country in that regard. 
By those rules New Jersey adopted with some 
modifications the English practice known as 
“summons for direction,” first introduced in 
England in 1883 and later extended by statutes 
of 1893 and 1902 apparently to require the at- 
tendance of both parties in every case at a pre- 
trial conference. 

Perhaps the feature of the English practice 
most noteworthy here is that from 1883 to 1932 
the summons was made returnable before a 
master; from 1932 to 1938 before a. judge; and 
since then again only before a master. In Eng- 
land pretrial conferences with judges were dis- 
paraged as “a clog on the general smooth run- 
ning of the business of the courts,”* from which 
one may understand that they took too much 
time of the judges. Further, referring to the 
innovation of 1982 by which the summons was 
made returnable before a judge,®5 “Mr. Justice 
Goddard pointed out that [the success of this 
innovation] was obtained at the expense of the 
non-jury list’—which means, one may suppose, 
that after the judge had spoken his mind at 
the conference one of the parties demanded a 
jury trial. (A jury is very frequently waived 
in England.) 

1945. 


4. 85 Law Journal 84. 
5. 185 Law Times 40. 
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Under several] rules attached to the New 
Jersey Practice Act of 1912,° either party with- 
in ten days after a cause is at issue may take 
out and serve a summons’ bringing on a con- 
ference of parties or their counsel before a su- 
preme court commissioner; or the court on its 
own motion might direct the holding of the 
conference before a commissioner. One com- 
missioner (and if necessary more than one) in 
each county was designated to hear these ap- 
plications. After the hearing, and subject to 
appeal to a judge of the court, the commissioner 
might make an order,® settling issues (Rule 16 
of the federal rules provided for “simplifica- 
tion” of issues), directing amendments to plead, 
ings (as under the federal rule), stating admis- 
sions (the federal rules speaks of “obtaining 
admissions of facts and of documents”), pro- 
viding for examination of parties before trial 
(the federal rule is broader, covering the taking 
of other testimony) and providing for other 


6. Laws, 1912, p. 395. 
7. For form of summons, see Laws, 1912, p. 411. 
8. For form, see Laws, 1912, p. 412. 


Who Will Your Future Guardian Be? 


A California reader sends us a clipping from 
the Los Angeles Times telling of the plight of 
William S. Hart, former two-gun movie hero, 
seriously ill and suffering abuse from careless 
and incompetent attendants, while three per- 
sons battle in the courts over the right to be 
his guardian. 

Many people, remarks our correspondent, 
have a well-justified horror of having a callous 
or unscrupulous person appointed guardian over 
them should their minds ever become unbal- 
anced, and yet, while they can make arrange- 
ments for a person of their own choice to look 
after their personal property or their real es- 
tate, there appears to be no legal way to make 
such a designation with respect to one’s self. 

Would this not be worth investigation by 
some bar committee? 


Definition of the Practice of Law 


The principles underlying a definition of the 
practice of law have been developed through 
the years in social needs and have received 
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matters preliminary to trial. Apparently little 
used by the bar, the whole practice was abol- 
ished by amendments to the rules made in June, 
1926. 

It was not until June, 1926, that circuit 
judges were designated as the only supreme 
court commissioners who might hear matters 
preliminary to trial; whether pre-trial confer- 
ences were theretofore heard before a circuit 
court judge sitting as supreme court commis- 
sioner we do not know. However, despite the 
experience in England, we suspect that, to 
render it successful in this country a pre-trial 
conference must be presided over by a trial 
judge. Too many lawyers unfortunately will 
go to great lengths to conceal from their ad- 
versaries what they know to be the real issues 
at stake, the ignoble object being to win a case 
by surprise. To bring these lawyers into line 
the word of some subordinate official is not 
enough; there is required the firm direction of 
one of whom much deference is naturally ac- 
corded, and no one will do nearly so well as a 
trial judge. 


recognition by the courts. It has been found 
necessary to protect the relation of attorney 
and client against abuses. Therefore, it is from 
the relation of attorney and client that any 
definition of the practice of law must be 
derived. 


The relation of attorney and client is direct 
and personal, and a person who undertakes 
the duties and responsibilities of an attorney 
is none the less practicing law though such 
person may employ others to whom may be 
committed the actual performance of such 
duties. 

The gravity of the consequences to society 
resulting from abuses of this relation demands 
that those assuming to advise or to represent 
others shall be properly trained and educated, 
and be subject to a peculiar discipline. That 
fact, and the necessity for protection of socie- 
ty in its affairs and in the ordered proceedings 
of its tribunals, have developed the principles 
which serve to define the practice of law. 

The relation of attorney and client exists, 
and one is deemed to be practicing law, 
whenever— 
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1. One undertakes, with or without compen- 
sation, to advise another in any matter in- 
volving the application of legal principles to 
facts, purposes or desires; 

2. One undertakes, with or without com- 
pensation, to prepare for another legal instru- 
ments of any character; 

3. One undertakes, with or without com- 
pensation, to represent the interest of another 
before any tribunal—judicial, administrative 
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or executive—otherwise than in the presenta- 
tion of facts, figures, or factual conclusions, as 
distinguished from legal conclusions in respect 
to such facts and figures, except that one may 
appear as agent before a justice of the peace, 
and a regular bona fide employee may perform 
legal services for his regular employer in mat- 
ters relating solely to the internal affairs of 
such employer, as distinguished from such 
services rendered to others.—Supreme Court of 
Appeals of West Virginia. 


The Reader’s Viewpoint 


To Fulfill Its Social Responsibilities 
the Bar Must Inform the Public 
About Its Services 


To the Editor: 

The most excellent report entitled “A State 
Bar Public Relations Program” by Albert E. 
Blashfield in the February JOURNAL is truly a 
challenge to lawyers. We are in dire need of 
much more thinking in this field. 

With only a sincere desire to aid in steering 
a straight course in the field of public relations, 
I respectfully question the compatibility of two 
fundamental statements of policy by Mr. Blash- 
field. First, he very admirably points out, “the 
only sound concept of a public relations program 
[is] to fulfill [the bar’s] social responsibilities.” 
I believe no progressive attorney will quarrel 
with that conclusion. However, he continues 
by averring that “all that can be accomplished 
by any conscious effort to improve the relations 
between the legal profession and the public is 
to make more friends and fewer enemies — to 
convert more people who are neutral into loyal 
friends, and perhaps even active supporters.” 

Certainly members of the bar, being human, 
prefer to have more friends and fewer enemies. 
Realization of this goal, however, is just a 
highly desirable by-product of the program and 
by no means the underlying reason for having 
the program. The true aim, purpose and goal 
of our public relations programs should remain 
the fulfillment of our social responsibilities. 

The greatest social responsibility of the bar 
always has been and still is to protect and pre- 


serve the legal rights of individual members of 
society. We have discharged that debt reason- 
ably well with respect to those who knew they 
had rights to protect and sought our aid and 
counsel. We have failed miserably and inex- 
cusably in our social obligation to see that in- 
dividuals are made aware of their legal rights 
so they might know that our services would be 
helpful. Far more rights are trampled into the 
dirt without redress every year than ever find 
their way into the courts or lawyers’ offices. 
This is so because the individuals concerned 
either did not know they had rights in the first 
place, or knowing about them, were afraid of 
the high cost and long delay which attends usual 
court actions. 

When the bar seriously undertakes to dis- 
charge its social responsibilities to the people, 
it will begin with a program designed to inform 
individuals of the conditions and circumstances 
under which they normally have need of legal 
assistance. A builder of reapers does not sit 
idly by and hope that farmers will somehow 
discover that his machine exists and tinker 
around with it until they find some useful serv- 
ice it can perform. The purpose of the reaper 
and the exact circumstances under which it will 
prove useful are matters that the builder 
brings forcibly to the attention of prospective 
users. Only lawyers, bowed down by the weight 
of an unholy doctrine that information breeds 
unnecessary litigation, will sit idly by and hope 
that people will somehow find out how and when 
their knowledge and skill are needed. 


| | | 


28 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


This is not a plea for individual advertising 
by lawyers. Far from it. It is simply a chal- 
lenge to ignorance! Failure of the people to 
know and understand their legal rights and how 
those rights may be preserved by lawyers is not 
good for either the people or the lawyers. State 
bar organizations are in an admirable position 
to enlighten and educate the people without ad- 
vertising any particular attorney. Able lawyers 
sit on the verge of starvation in communities 
where thousands upon thousands of dollars 
worth of necessary legal business gets peddled 
from real estate broker to banker, to justices of 
the peace, to notaries public, to whom have you? 
The people whose interests are at stake are be- 
ing taken for a royal ride while we lawyers, so 
sacrosanct and noble, merely watch the plund- 
erers bleed our people. 

All of us are acutely aware that passage and 
publication of a law does not insure knowledge 
of that law by the people. Some group has a 
responsibility to see that the people actually do 
have a reasonable opportunity to know about 
‘and understand new laws. What more ap- 
propriate group could be found for that task 
than the bar organizations? We study the law, 
we help make the law, we live by the law. The 
people are wholly dependent upon us for their 
protection under the law. Haven’t we been a 
bit remiss in our duty to keep them informed? 

More friends and fewer enemies will natur- 
ally result from any program by which we tell 
our people what they need and have every right 
to know, including freely publicized reasonable 
fees where practicable. If the truth will make 
one free, it is within our power to free a lot of 
our friends and neighbors. 

LEE WARD. 
Benton, Ark. 


The Arkansas Court Plan Creates 
a Judicial Hierarchy 
To The Editor: 

The plan for reorganization of the Arkansas 
judiciary, published in your June, 1946, issue, 
was carefully designed and reflects an unusual 
degree of originality and ingenuity. There can 
be no doubt but that if carried out, it would 
create a judicial system; it is, also, much 
franker in its distrust of popular election of 
judges than other plans that have been pro- 
posed. The system originates at the top and 
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stems downward, as shown by the diagram (p. 
17). All judicial officers—including lawyers, 
who have always been a coordinate branch— 
would be subordinated to the Chief Justice and 
Council. 

I hold no brief for a system of elected judges. 
In fact, at one time I was member of a com- 
mittee of our state bar that fruitlessly en- 
deavored to find an acceptable substitute. The 
Arkansas Plan apparently accepts as a truism 
the premise that all judges should be appointed. 
There is much to be said in favor of that view. 
English judges have always been appointed. So 
have federal judges. The traditions and records 
of those courts can be cited to support the 
assumption. But unfortunately, the traditions 
and records of the federal bench in recent years 
have not proved strong enough to outweigh 
political obligations. Your editorial (p.5) en- 
titled “Next Time—a Judge” complaining of 
the lack of judicial experience and temperament 
in the present membership of the United States 
Supreme Court is evidence of that fact. Under 
an elective system, there would be an oppor- 
tunity to correct this without having to await 
the operation of natural processes. 

The only sound conclusion is that neither sys- 
tem works well at all times. Between the ex- 
treme arbitrary character and the loose judicial 
morals of some federal judges and the ability, 
character and courage of so many others, there 
have been all sorts and conditions of men—for 
after all judges are only men. “If you prick 
them, do they not bleed?” The same can be 
said of elective judges. The success of either 
system over a period of years really depends 
upon the will of the people and the kind of men 
who seek the position—for let no one assume 
that appointments, like lightning, come unex- 
pectedly from above. 

My principal objection to the proposed 
Arkansas system lies behind this undetermined 
issue; and relates to the fact that the plan pro- 
poses to create in America, as an institution of 
government, a judicial hierarchy. Too many 
people seem to think that when a man becomes 
a judge he ceases to be a politician; that he is 
no longer subject to a politician’s temptations; 
that he is not interested in the eternal struggle 
for power. There are judges who answer to that 
description; but in most cases this is true be- 
cause they are that kind of men. There are many 
more—possibly most of them—who are shrewd 
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politicians, whose appointment or election usu- 
ally results from the fact that they are. This 
does not mean that they are not able, honest, or 
conscientious judges,—unless you attach to the 
word “politician” a disreputable meaning. I 
have known many judges whose personal (or 
political) influence has given character to a 
court and furnished leadership in law, in gov- 
ernment and in public morals; who are held in 
such great respect by lawyers and laymen alike, 
that they could not be dislodged at an election. 
Only one member of our Florida supreme court 
has been defeated for re-election in over thirty 
years, and it is only rarely that incumbents 
have had opposition for re-election. The record 
of our circuit judges is equally satisfying. 

The creation of a judicial hierarchy, in my 
opinion, is contrary to American ideals. The 
English system of the King’s Courts, though it 
evolved the Common Law of which we are justly 
proud, was created by a Norman conqueror. The 
federal system grew up in a field of English 
tradition. Its reputation was earned by the 
careful manner in which its membership was 
selected. Unless the spirit of partisanship now 
appearing, be moderated, in time, it is con- 
ceivable that the people may some day demand 
the right to elect federal judges, as they de- 
manded and obtained the right to elect state 
judges during the Jacksonian period. American 
public opinion has never accepted a hierarchy— 
social, political, judicial or religious. It is not 
profitable now to turn back the pages of history 
and accept the principle that government should 
be by the few and attempt to create a judicial 
machine. Rather we must stand or fall on the 
American principle that our people can govern 
themselves; that it is better that they should, 
no matter how discouraging at times the results 
may appear to be. All hierarchies—modern as 
well as those found in history—have been 
marked by their abuse of power and consequent 
restrictions on liberties of the individual. All 
of them embody the authoritarian spirit. 

Jefferson said: 


“Free government is founded in jealousy, not 
in confidence. It is jealousy and not confidence 
which prescribes limited constitutions to bind 
those whom we are obliged to invest with power 
* * * In questions of power let no more be heard 
of confidence in man, but bind him down from 
mischief by the chains of the Constitution.” 


The desire of individuals for power, which 
exists in all men, including judges, is so strong 
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that a self constituted and perpetuated judicial 
system would be fraught with danger to the 
rights of individual citizens. Let our judges 
remain as they have been, as other government 
Officials are—public servants—the people’s 
judges; their courts, the people’s courts — 
not dispensers of a sovereign’s justice. Their 
decisions then reflect the wisdom, as well 
as the errors, of the people. Even a perfect 
judicial system could not by its decisions remake 
a people. It could, and probably would, revo- 
lutionize a Government by unduly extending its 
own power and that of other branches of the 
Government. The English judicial hierarchy— 
like their social, religious and political ones—is 
today one more in form than in substance. The 
English people inherited their hierarchies, and 
it has taken them centuries to learn how to con- 
trol their abuses. If American principles are 
sound, we should not create one; if our history 
is indicative of the future, the American people 
would not knowingly create one. There are too 
many other means, consistent with American 
principles, by which existing defects can be 
corrected, to justify accepting now the out- 
moded principle of authoritarianism. 

GILEs J. PATTERSON 
Jacksonville, Fla. 


Editor’s note: This criticism, written some 
months ago, is less applicable now than then 
in view of the 1947 revision described else- 
where in this issue providing for judicial ap- 
pointments upon nomination of the bar rather 
than the judicial counci] as in the original 
draft. 7 

There is nothing intrinsically vicious in a 
hierarchy in its simple dictionary sense—a 
body of officials disposed organically in ranks 
and orders, each subordinate to the one above 
it, or a form of government administered by 
such a body. It is hard to conceive of a gov- 
ernment or judicial system, other than the most 
primitive or elementary, without some such 
gradations of rank and function. The harm in 
a judicial hierarchy, we take it, would be if 
that group were in a position not only to wield 
power but to perpetuate itself in power against 
the wishes of the people. The provisions in the 
original draft for removal of judges by popular 
vote, and for appointment of the chief justice 
by a short-term elected governor, were inserted 
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for that very purpose, and the provision in the 
1947 revision for nominations by members of 
the bar rather than the judicial council is a 
further step in the same direction. 

Between the one extreme of high efficiency 
and possible despotism by a closely-organized 
and self-sustaining judicial hierarchy, and the 
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other extreme of full popular control but sacri- 
fice of judicial efficiency there should be and 
must be some practicable middle ground. In 
the opinion of the sponsors of the Arkansas 
plan, the judicial organization proposed therein, 
with the checks and safeguards there provided, 
is a reasonable approach to such middle ground. 


The Literature of Judicial Administration 


Books 


A Guide to Legal Aid for the Poor, by Ernst 
J. Cohn and Robert Egerton. London: Stevens 
and Sons, Ltd., 1947. Paper, 87 pp., 3/6 net. 

This is a handbook in a series entitled “This 
Is the Law” designed to make various branches 
of the law available and intelligible to the lay- 
man. Dr. Cohn is a barrister-at-law of Lin- 
coln’s Inn. Mr. Egerton is a solicitor of the 
Supreme Court. Both are well qualified by ex- 
perience and interest to write on the subject. 

The reviewer has not had an opportunity to 
examine the other books in this series. It is 
his reaction, however, that the task of making 
law intelligible to the layman is always a diffi- 
cult and in some instances perhaps a dangerous 
business. The present book is, however, a 
notable exception. If there ever was a topic 
on which the lay public needed enlightenment, 
it is how to take advantage of the facilities 
offered to aid in procuring justice according to 
law. Poor people, and they constitute the ma- 
jority of the public in any country, do not know 
how to secure competent legal advice or aid in 
litigation. 

Legal aid offices and legal service offices for 
persons of moderate means report the lack of 
information on the part of the average person 
that he even has a legal problem. When he is 
aware of the legal situation, he does not know 
where to go for aid. The Neighborhood Law 
Office in Philadelphia in its first year reported 
that over eighty per cent of the applicants had 
never been in a law office before. In the health 
field, preventive medicine is well recognized. A 
movement in the United States toward preven- 


tive law is more than overdue, and a means of 
informing the general public about the subject 
like the above book is worthy of most serious 
consideration. Lawyers themselves cannot ad- 
vertise. 

The pamphlet should be read by lawyers gen- 
erally. In particular, it should appeal to mem- 
bers of bar association committees on legal aid 
and public relations.—John S. Bradway. 


1945 Annual Survey of American Law. New 
York: New York University School of Law, 
1946. Pp. lxxxiv and 1,375. $5.00. 

This is the fourth volume of a series begun 
last year but back-dated to begin with 1942. 
It reviews the year’s developments throughout 
the entire realm of the law, including public 
law, private law, adjective law, legal philosophy, 
legal history and law reform. To the student 
of judicial] administration, the richest parts of 
the volume are Parts IV and V, comprising the 
last 140 pages of the text. The former in- 
cludes sections on criminal procedure, evidence 
and commercial arbitration; and the latter, 
jurisprudence, legal history, the courts and law 
reform, legal education, and bar activities. At- 
tention is especially directed to the monographs 
entitled “Legal History,” by Paul M. Hamlin, 
pages 1,252 to 1,297, and “Administration of 
Justice—the Courts and Law Reform,” by 
Leonard §S. Saxe, pages 1,298 to 1,316. As the 
volumes of the Survey appear from year to 
year, the reference value of these studies will 
increase, making possible a year-by-year study 
of developments in these fields. 
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New Members of the American Judicature Society 


Arkansas 


Arkadelphia 
J. H. Looxapoo 


CuHaries F. 
M. F. HicHsmMitH 
R. W. Tucker 
J. Paut Warp 


Benton 
Lee Warp 


Blytheville 
OscaR FENDLER 
Camden 
C. M. Martin 


Conway 
Lonzo A. Ross 


El Dorado 
Surrey 
E, A. MAHONEY 
A. O'Connor, JR. 
JouHN D. TRIMBLE 
CuHarLes E, Wricut 


England 
C. V. Hottoway 
Fayetteville 
Ropert A. 


Ford 
Sparks 


I. S. Simmons 
Gentry 
Ben WarE 


Harrison 
Ben E. McFerrin 
D. 


JoHN C. SHEFFIELD 
Davin Sotomon, JR. 


H 
Jean’ P. VESEY 


Mammoth Spri 
Rosert N. 


Marion 
E.ton A. Rreves, JR. 
Joun M. SMITH 


Monticello 
C. T. Sims 


Morrilton 
Cuartes L. FarisH 
J. W. JoHNsTon 


Newport 
M. Erwin 
KaNEASTER HopcEs 


North Little Rock 
apkip B, Lorrmn 


Pine Bluff 
CHavIs 
Ro 


x WELL 


Prescott 
R. P. Hamsy 
H. H. McKenzie 
W. V. Tompxins 


Salem 
Oscar E, 


Searcy 
J. E. Licntie, Jr. 


Stut 


M. F. E_ms 


Texarkana 
Pum G. ALsTon 
Ricuarp L. ARNOLD 


H. Arnon, JR. 
LaREY 


Bert B. 
Frank S. Quinn 
T. B. V 


WORTH 
Du Vat L. PurKins 


Little Rock 
W. ADAMSON 
BoHLINGER 


G. FRANKEL 
Gus 

S. HaRLey 
J. Frank 

Coo’ 


H. McKnicut 
M. V. Moopy 
Grover T. OwWENs 
GriFFIN SMITH 
GrirFrin SMITH, JR. 
Tuomas C. TRIMBLE 
oO. W. Wiccins 
Warren E. Woop 

0. M. Youne 


Colorado 


Denver 
Apert E. SHERLOCK 


District of Columbia 


Washington 
Brooxs Hays 


Florida 
Deland 
Francis P. WHITEHAIR 


Fort Lauderdale 
. J. Roprnson 


Gainesville 
J. C. Apxrs, Jr. 


Inverness 
Lovick P. 


Miami 
E. Watsn, Jr. 


Orlando 
Rocer A. BARKER 


Panama City 
JosepH I. MatTHIs 


St. Peters 
B. L. Maton, JR. 


Tallahassee 
Lewis W. Perreway 
IHinois 


Winchester 
B. A. SHEEHAN 


Lavon B. 
ce E. 


Albion 
ALFonso A. MAGNOTTA 


Alpena 
F. Knapp 


AnoTHony F. Yocum 
Leonarp H. Youne 


Battle Creek 


Hazen J. Hatcu 


B. J. Tatty 
Benton Harbor 


Big Rapids 

Donatp H. Worcester 
Birmingham 

Henry M. Hocan 
Cheboygan 

Warp I. WALLER 
Corunna 

Roy D. MatrHEws 
Dearborn 


JressE W. 
Cuaries J. FELLRATH 


Ecorse 
Cuar.es S. WoLPIN 


Farmington 
Harry FaRMER 


Flint 
Harotp H. Bosier 
Georce H. Brapt, III 
Wittiam_ N. Burroucus 
HyMEN HoFrrMaN 
Leon A. S. SEIDEL. 


Grand Rapids 
Grorce C. Brown 
Ricuarp W. Bryant 
Frep P. Gew 
JoserpH R. GILLaRD 
Jupson JoHN- 


SON 

JoHNnN B. KEMPSKI 
Epwarp C. McCons 
Water S. PALMER 
Cart J. RippErRinc 
Rosert S. Tusss 
ALLAN B, WALLOWER 


Grosse Pointe 
Avoust Branpt 
H. Z. FrRepERick 


Hamtramck 


Hart 
J. ANDALMAN 


Highland Park 
Water W. 


Hillsdale 
Cuaries O. ArRcH 
Holland 
Oren S. Cross 


Holly : 
CLEMENT E, MINER 


Houghton 
JosepH M. DoNNELLY 


Inkster 
SaMUEL SCHAFLANDER 


Ionia 
Dovctas R. WeEtcH 


Ithaca 
Rosert L. ARNOLD 


Jackson 
W. Swrinpt 
Joun J. GALLAGHER 


Jonesville 
Artuur R. Kose. 


Kalamazoo 
Eric V. Brown 
Victor E. BucKNELL 
Joun C. Howarp 
J. Howarp 
C. H. 
Francis L. SaGe 


Kalkaska 
Paut B. Wyman 


H. HaypEN 
Pur C. Pack 
BaRNarRD PIERCE 
Raymonp H. Rapaport 
James P. STEWART 
BENJAMIN F. Watson 


Manistique 
J. Josepu HERsert 
Gorttrriep S. JoHNSON 


Marquette 
R. 
Leon E. Garvin 
Melvindale 
Roy A. McGinty 


Midland 
Lynn 0. 


Monroe 
THomas E, Grirrin 
J. Weirert 


Mount Clemens 
Currrorp A. JoHN 
Grorce W. JoHN 
Freperick C. MILLER 
H. NEALE 
F. Curnton Rocce 
Jos—EPH SCHNITZLER 


Munisi 
RicHARD Ww. NEBEL 
Rosert A. Carr 
JoserpH T. RiLEy 
New Buffalo 
HEN T. 
Niles 
Casper GraTHWwoHL 


Ow 
Nicnoias S. GRronKowskKI BowMaN 


Henry Karwowski 


Harrisville 
Mitton L. WARREN 


Norman L. Des JarpINs 


Pentwater 
Bernarp E. Konopxka 


Pleasant Ri 
Frep Burton 


Pontiac 
— A. Ewart 


C. Pence 


Grorce McINNIs 


Reed City 
Rosert B. SavipcE 


Roscommon 
W. Crarnence SMITH 


Roseville 
J. Russert La Barce 


Royal Oak 
Joun BEER 
H. Evcene Frevp 


Joun D. 


Watter Martin 
Hersert A. 
G. PHELPs 
Gerorce C. Ryan 
Fioyp A. W1Lson 


St. Ignace 
G. McNamara 


St. Joseph 
Epwarp A. WEsTIN 


South Lyon 
C. H. Lerzrme 


Sturgis 
H. MILier 


Tawas City 
N. C. Hartincu 


Traverse City 
James M. Fitzpatrick 


Trenton 
CuarLes P. HorNAvER 


Van e 
Howarp R. CaRRoL. 
Frep NIcHOLSON 


Wayne 
Frank E, Hoops 


Yale 
Howarp J. CLYNE 
Ypsilanti 
Grorce A. WEINS 


Joun C. ALEXANDER 
Cuar.tes C. ANRDEWS 
MitmaN ANDREWS 
Norman W. ApPLecaRTH 
Micuakt P. BAILEN 
H. BaLpwin 
C. Grant BaRNEs 
C. Barnes 
Samue, W. Bare 
BasHaRa 


Sran.ey E. Beatriz 
Harry S. BENNETT 
Roy E. Brarnerp 
K. Brerr 
BrozpEr 


Rosert D. HEITscH 
E. 
_ 
CLaRENce K. PaTTerson 
DonaLp S. PatrerRson 
Port Huron 
Ann Arbor Davip A. 
James R. BEEK 
Hay Wooos 
Warren 
Bay Ci 
Liew E.mer E. Hartwiac 
ArrHour E, Moore 
UDLEY J. AVANAGH 
Brooks BRaDLEY Saginaw 
R ArcHiBaLp W. McMILLAN Ronext Backes 
or m ° e ARVEY 
Hucu M. BLanp Tuomas N. Ropinson Henry P. McCartney 
J. S. Ropert P. SMALL : 
F. 
W. Horace JEwELL Lansing 
B. 
Geratp F. 
Heber Springs 
Helena 
Hersert HERTZLER 
BEssIE N. FLORENCE 
N. L. SCHOENFELD 
_ 
W. J. Wacconer 
| Joun A. BAXTER 
tt Freperick G. 


Raymonp K. DyKEmMa 
Sanpor ENGEL 
N L. ETrHERTON 


RUSSELL Face R. V 


E. Fawcett 
Raymonp A. Fox 
Max N. FREEMAN 
ARTHUR GLADSTONE 
Davi A. GoLtpMAN 


Frank T. Hinks 


James M. JEFFRIES 


Y 
Frank J. 
Max E. KiaymMan 
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C. Lesron SimMONS 
Epwarp A. SIMMONS 
Invinc H. SMALL 

. SMILAY 


VoorHIEs 
WaGNER 
Ceci. L. Warp 
Joun D. Watts 
Grorce B. WELLS 
ALLEN R. WHITTINGTON 


Minn 
J. THomMPson 


Donato E. 


Jack J. KraizMan Ashland 

het O’Nem.t Kron- J. Frep PETERS 

Vicror 

Joun C. LaFaTa Futon Jack 
cCHaRD W. Blair 


Harry M 


James A. MARKLE 
Ivan A. MaRoHNIC 
Greratp R. M 


Joun E. Martz 


lumbus 
ANNETTE srHAYER Means H. D. Hunter 
Lowe. L 


Louts C. Mrrrant 
PETER MoNnaGHAN 


Callaway 
R. E. Brees 


Chadron 
Epwin D. Crires 
Cuar.es A. FISHER 


Clarkson 
Avan A. DusatTKo 


. WaLKER 


E. BurKE 
MurPHy 


Tuomas J. 

THomas J. NIENHAUS 
BENJAMIN NUCIAN 
Frank J. OrntTMANnN 
Dove.as 


Culbertson 
Paterson Cart H. Swanson 


ArcHIBALD J. WEAVER 


Franklin 

G. P. SPENCE 
Fremont 

Lye B. GILL 

H. LaMME 

Frep H. Ricwarps, JR. 

F. L. Spear 
Geneva 

Tuomas J. KEENAN 
Gerin, 

Curtis O. Lypa 
Gibbon 

Gien T. Grsson 
Grand Island 

B. J. CUNNINGHAM a 

Louis A. Ho_mes 

SunR 

H. G. WELLENSIEK 
Hastings 

Harry F. Russet 

W. M. WHELAN 


Joun P. JENSEN 
wt Jr. 


Lyons 
Joun A. Younec 


McCook 
THomas F. CoL_Fer 
Frep T. Hanson 
Victron WEsTERMARK 


Madison 
Eart J. Mover 


Mullen 
Cant G. HUMPHREY 
Nelson 
W. E. Garrison 
Newman Grove 
H. HapEerson 
Norfolk 
R. J. SHURTIEFF 
North Platte 
. H. Beatry 
Rusu C. CLarKE 
E. H. Evans 
Mitton C. Murpuy 


O'Neill 
J. J. HargincTon 


Palisade 
CuHarLes M. Bostey 


Papillion 
Harvey A. CoLiins 
W. R. Patrick 


rg 
D. L. JouvEnat 


Pierce 
E. D. Beecn 


Randol 
JosepuH G. Rocers 


Riverton 
Gerorce J. MARSHALL 


ler 
L. PospisHIL 


Seward 
J. J. THomas 


Sidney 
LawRENcE M, CLINTON 


ncer 
J. T. Murray 


Valentine 
Lynn E, 
JaMEs C, QUIGLEY 
WituiaM B. QuicLEy 


M. Foison 


Eart D. McLean 

H. B. Murriy 
Tuomas PaNsING 
J. Lee RanxKIN 
E. SANDALL 
Frep SHEPHERD 
JoHN E, SIDNER 


MERLIN L. SPRINGER 
Don ART 


JoHN A. FARBER 

JosEPH B. FRADENBURG 

Francis S. GaINEs 

Jay P. Guess 

JoHn J. Guin, JR. 
GoERMAR 


J. Horz, Jr. 
JoserH D. Houston 


JosepH Pavut INSERRA 


Epwarp F. Leary 


Ricuarp J. O’Brien 
EucENneE D. O’SULLIVAN, 


R. 

Jess P. PALMER 
CLEMENT B. 

Grorce W. Pratr 
C. Ramsey 


LAWRENCE I. SHAW 
Epwarp SKLENICKA 
A. C. SmeEap 

Rosert SMITH 
Seymour L. SmIrH 
CLARENCE T. SPIER 
ArtHur C. THOMSEN 
Harry L. Wetcu 
Frep S. WHITE 


New Jersey 


Newark 
STerHEN J. LorENz 
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New York 

New York 
ALBERT HuBsCHMAN 
Pau. G. REILLY 


Oklahoma 


Tulsa 
R. FELLows 


Oregon 
Ashland 
M. Brices 


Astoria 
A. C, FuLton 
James L. Hore 


Baker 
Forrest L. 


Condon 
D. N. Mackay 


uille 
BERG 


Corvallis 
Kart T. Huston 


Eugene 
G. East 
JoHN tis 
KENNETH J. O’CoNNELL 
V. SLATTERY 


SaMuEL M. BowE 


Hillsboro 
G. Hare 


Klamath Falls 
A. W. ScHaupp 


Medford 
M. MCALLISTER 


Newberg 
Grorce H. Layman 


Oregon City 
Emory J. NoBLE 
Pendleton 


B. D. IsamIncEeR 
RaLey PETERSON 


Portland 
B. Apams 
NATHANIEL G. ANDERSON 
C. X. 
R. R. 
Josern K. Carson, Jr. 
Joun T. Casey 
LogLIENNE M. CoNLEE 
Cart E. Davipson 
RicHarp DEvERs 
VERNE DusENBERY 
Austin F. Jr. 
Henry S. Gray 
Joun H. Har 
JoHN P. HaNNoN 
Gorpon H. KEANE 


CuarLes E. McCuttocn 
NEIL MALARKEY 
Ropert 


R. SpacKMAN, 


R. 
DuaNE VERGEER 
ArTHuR S. VospurG 


Winston 


Salem 
Harry H. 


South Dakota 
Mitchell 

JosepH Rossier, Jr. 

Lyp1a B. JoHNsoNn 


Texas 


Edinbu 
Harry L. 
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Lewis Broo CuHar_es R. PERKINS Elwood Scottsbluff 
LAWRENCE E. Brown ALEXANDER PERRY Tep R. FroccEe Jack E, 
| Erwin S. BuNnIN Wa ter F, Prosst, Jr. Elmwood Jack L. 
BensaMin_D. BurpDIck Donatp L. G L. CLEMENTS LawRENCE W. Rice 
Frep M. BurzEL A. RaNKIN uy BERTRAND V. TIBBELS 
Leo M. ButzEL RutH E. RippE. Fairbury 
Grorce L. Cassipy G. RoMANOFF E. A. WuNpbER 
Donato L. CasTLE NatHan D. Rosin 
Barney F. CHaMsKI JuLiaN F. Russe. Falls City 
Frank E, ELMER SALZMAN Jean _B. Cain 
SamMvuEL D. C. ScHMIDT 
Cotman ArrHur J. ScHUCK 
FREDERICK COLOMBO CaRLTON A. SHAFER 
Francis D. Coo_ey NELSON S. SHAPERO 
Frank E. Cooper 
| 
Dovcias B. Crane 
H. Crawrorp 
‘MEON GELL A’ H. AGEE 
Leroy W. CHARLES P. Spicer M. AITKEN 
StanLEY J. Dixon Henry P. Stacy Guy C. CHAMBERS 
Curis J. DomBrowsk1 SAMUEL STERNBERG M. CLINE 
Wu.uM F. Dorn KENNETH M. STEVENS CLARENCE A. Davis 
AURICE DREIFUss ARL LHOMSEN CIEN 
F. DurHam Gerorce C. TILLEY 
Sako 
‘Wan Wa ter D. James 
OLLWILER Grants Pass 
Niet ALLEN 
Imperial 
Jack GOLDMAN G. H. Wuuirs Henry W. Curtis 
LBERT GREEN OSTER WINTER 
Samus Greennerc JOHN M. Wisk 
ELMER H. Orro ArtHur A. WHITWoRTH 
N. GrossMAN ARTH 
GrorcE Haccarty , Leste P. Younc Famzy Youre 
: Gienn C. Hacue Omaha 
Aapar H. Hamporsky Minnesota PENELorE H. ANDERSON 
J. Hamme JouHN C. BaRRetr 
Joun T. Hiccrns GeorcE B. BoLanp 
Ainsworth 
E. N. Karay Joun T. Curran 
ArcHIE KATCHER KEesHan 
Harry F. 
S. Braprorp KEmpron 
A 
Rosert B. HaMeER 
Cc. O'HANLON Francis P. MatTHEWS 
W. Lippy Brewster Cuanzs E. R. R. Morais 
Cuartes L. Lirritr Roy E. Burxt R. K. 
> Breben Bow d. de 
HARLES A. LORENZO Grace K. REMENTERIA 
ENRY cCurRY 
GrraLtp J. McDonatp 
ACCORD S. REED 
L. Jesse L. Roor 
ArtHour D. Macuire STaNLEY M. RosEWwATER 
PoRTER AND PoRTER 


